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AN INTRODUCTORY NOTE 
AN INTRODUCTORY NOTE 
War hae been considered as an inevitable, acceptable 
and even desirable phenomena in the lives of men throughout 
the history of human civilization. It has been used by 
ancient tribal communities as well as modern States as an 
instrument of settling their relations and disputes or as a 
tool for expanding their territory and domination. In other 
words, it is an ultimate outburst of hostilities. It is 
fought with a "Savage instinct", with a desire to destroy 
enemy persons and their property. War therefore, is 
considered to be what an Indian scholar Hingorani, calls 
'The negation of human values" as it creates problem of 
human sufferings, epidemic, refugees and Stateless people. 
Is War an anarchy then ? It might appear to be so but 
it is not so in reality. There are, of course, a number of 
humanitarian principles which tend to regulate war. Based on 
these principles we have today well codified "Laws of War" 
in the form of Conventions. These are manifest in the series 
of the Hague Conventions of 1899 and 1907. The four Geneva 
Conventions of 1949 and two additional Protocols of 1977 
constitute the latest and most up-to-date laws of war. These 
are also called as "international humanitarian law". 
Formulated in the wake of experiences gained from two World 
Ware and numerous other armed conflicts occurring in 
different times, international humanitarian law has taken 
care of the interests and protection of all possible 
* P.C. Hingorani, "Humanitarian Law" in R.C. Hingorani 
(Ed.), Humanitarian Law: A felicitation volume in honour 
of Jovica Patronogic, New Delhi, 1987, p.5. 
2 
"victime of war". Humanitarian problems dealt in this law 
may be categorised as regulation of war, protection of 
civilians, minimum infliction of injury on the enemy, 
prohibition of the use of weapons causing unnecessary agony, 
care for the sick and wounded enemy, award of Prisoners of 
War (POW) status to lawful combatants and humane treatment 
of internees and POWs. Guided by these principles 
international Humanitarian Law explicitly lays down 
restriction on the attack of innocent civilians, sick and 
wounded soldiers and POWs. During the period of hostilities 
it guarantees special protection to women, children, old and 
infirm people. It also forbids attack on medical and the Red 
Cross personnel providing succour to the besieged persons. 
When we look towards Islam, it also talks about 
humanitarian principles to be observed and practised in 
warfare. Although peace is the spirit of Islam, the idea of 
the necessity of a war has not been completely overlooked by 
it. The kind of war it talks about is called Jihad inspired 
to "establish peace and justice". Hence war in Islam does 
not remain a free-for-all affair, it rather imposes 
restraint to be exercised by the Islamic soldiers. Islam 
infact places a high value on human lives. The divine book 
of Islam, the holy QnrML, seeks to impose a total ban on the 
inhumane methods of warfare. On the basis of divine 
injunctions as well as the instructions of Prophet Muhammad 
(Peace be upon him) and his companions, Muslim jurists have 
identified several acts forbidden for the purpose of 
conducting hostilities. Chief among them are the prohibition 
3 
of killing and inhuman treatment of civilians, non 
combatants, sick and wounded and enemy captives. Attack 
against women, children, old and disabled persons are 
specifically prohibited. Islam also imposed restriction on 
choice of weapon so as to prevent from unjustified 
sufferings. 
The present study entitled "The Islamic Perspective on 
International Humanitarian Law" alms at finding a common 
basis and general principles of law regulating the behaviour 
of parties involved in a war from the perspectives of Islam 
and Western jurisprudence. It also attempts to explore 
similarities and dissimilarities of humanitarian principles 
recognised by the Islamic legal system as well as 
International law of armed conflict,, 
This study has been divided into four chapters. The 
first chapter makes a general survey of history and 
evolution of International humanitarian law. In doing so, it 
traces the origin of this law even in some ancient 
civilisations with special emphasis on Indian contribution. 
It also gives an account of events that had impact on the 
course of development and the creation of humanitarian law. 
The second chapter attempts to evaluate 1949 Geneva 
Conventions and 1977 Protocols in their theoretical 
framework. It deals specifically with the meaning, 
interpretation and application of some of their important 
rules that have direct bearing on the safety and protection 
of human being in an armed conflict. In this chapter an 
attempt has also been made to examine the problem of 
4 
implementation and enforcement eo ae to determine the 
effectiveneBS of the law. 
Chapter third Is exclusively devoted to the discuesion 
of lelarolc concept. It attempts to evaluate Islamic 
principles in its legal framework and concentrates for much 
of its discussion on various Quranic injunctions, prophetic 
traditions, juristic interpretations and practices of 
various Islamic crusaders. The last chapter provides the 
broad conclusions emerging from this study. 
The present study is based on primary and secondary 
sources of material and follows a comparative law approach 
and descriptive analytical method in researching it. 
CHAPTER- I 
DEVELOPMENT OF IHTEBNATIONAL HUHAHITARIAN LAW 
A GENERAL SURVEY 
The diecueeion on the development of international 
humanitarian law (also known as international law of armed 
conflict) involves a historical survey of laws of war. The 
idea that had its impact on the growth of humanitarian law, 
is said to have some manifestation even in ancient history. 
And to grow into present form, it took several centuries to 
travel a long span of history and passed through various 
stages of evolution and progress. Below we take a look at 
its origin and the rate of its development in different 
periods of history, 
£arlx. History 
In early history, war generally appears to have been a 
matter of almost "uni-elieved barbarity", one could hardly 
distinguish between combatant and non-combatant and torture, 
slavery, deaths and confiscation of property were used to be 
1 
the ultimate fate of conquered forces and population. 
There was a maxim "vae victis" used to imply that vanquished 
2 
nation could expect little mercy . Even as p>eople of olden 
times had no or little sense of care for the human person in 
a hostile conflict, yet, there are plenty of data available 
showing concern to reduce human sufferings and pain in those 
3 
primitive ages. 
1. The Hew Encyclopaedia Brltannica, Vol, 29, 1989, p.641. 
2. Ingrld De Lupls, LaH ol Har, (Cambridge, 1987), p.121. 
3. Gesa Hercsegh, I)eyelopment ol International Humanitarian 
LaH, (Budapest, 1984), p.13. 
In fact, the identifiable features of the present law 
can be traced back to ancient times in diverse parts of the 
world. Some ancient civilisations even prohibited certain 
methods of warfare. In this context we can make mention of 
King Cyprus of Persia who as early as in 538 B.C., on the 
occasion of taking Babylon commanded his troops to have 
respect for the sanctity of shrines and to treat the 
4 
vanquished people humanely. Code of Manu, which provides 
much of the contents for the morals and customs of people of 
India prohibited, besides the use of poisoned and fire 
weapons, attack on &n enemy who has suri-endered, who is 
5 
wounded or who is fleeing. Similar was the view of Romans 
who held that poison in war should be forbidden. When Alarlc 
I took Rome in 410 A.I)., his Goths respected the christian 
Churches and spared the lives of those seeking refuge 
6 
there. 
We may continue with the examples even further. "Si Ma 
Code" of ancient civilisation of China is considered as a 
code of war which codified rules of law on warfare. These 
rules relate to the various aspects of war which Include, 
among other things, the means and methods of war, the 
protection of war victims. Also in ancient China, great 
importance was attached to the protection of civilians, 
giving lenient treatment to the disabled, the wounded, the 
4. Ibid. 
5. Surolo Adachl,"The Asian concept" in UNESCO, 
International Plaenglons of Humanitarian Las, 
(Paris,1988), p.13. 
6. Gesa, n.3, p.14, 
sick and the dead in war. Cuetom also existed in ancient 
7 
China of prohibiting the killing of prisoners of war. Even 
in ancient Japan we read examp'les of the humanitarian idea 
8 
on the battle field. If we go further in our investigation, 
we can find traces of efforts made by every people In every 
age to reduce the agony of war. Thus the humanitarian ideas 
were not exclusive to western or Asian regions but were 
9 
practised among peoj»Ie of black Africa also. The 
humanitarian tradition was further influenced by the idea of 
chivalry and teachings of some religions. Political thought 
of St. Augustine and Thomas Aquinas considerably shaped the 
10 
Christian humanitarian traditions. But all these examples 
of ancient and medieval p»eriods represented an ideal and 
were demonstrated at the level of thinking alone. They were 
hardly practised, sometimes their practice was limited to 
some selected groups of people and were applied in relation 
11 
to person of the same religion and nobility. 
7. Zhu Li Sun, "The Chinese View", in D.W. Greig (Ed.) 
Australian lear. Esitst ol Interrifttional LasL, (Canberra), 
Vol.9, 1985, pp. 143-5. 
8. S. Adachl,"A Japanese View", In D.W. Grieg (Ed.) 
Austral Ian Xear Basik. OL international has., (Canberra), 
Vol.9, 1985, p.160. 
9. Gesa, n-3, p.15. 
10. De Lupls, n.2, p.121. 
11. Encyclopaedia, n.l, p.641. 
11a 
Indian Contribtttion 
The people of ancient India entertained a very high 
ideal of warfare. They, in fact, evolved the concept of 
nharmavuddha which was to be fought for the just and 
righteous cause. It was due to the Idea of Dharmavuddha that 
humanised warfare and imposed eacred obligation upon 
warriors by laying down certain humanitarian rules and 
principles for the purpose of fighting the enemy. Such a 
humanitarianiem can be derived from the various injunctions 
of Dharmashashtras. Puranas. Qpnishads and epics literature 
of Mahabharata and Ramavana. Besides, guidelines relating to 
humanitarian warfare can also be found in Kautalya's 
political treatise called "Ailfcli Shastra". These ancient 
traditions are of considerable significance for the students 
interested in tracing history of humanitarian law. 
The underlying idea of present day humanitarian law 
that hardship of war is to be mitigated is reflected in many 
ancient Indian traditions. In Mahabharata, Bhlsma counsels 
abstentions from fruitless acts of hostility and recommence 
humane treatment of the conquered people. According to 
Ramavana war was a game to be fought fairly. War was thus 
humanised in Ramayana also. Even in the age of Puranas 
people are advised to show kindness to their enemies. 
11a.For a detailed discussion on ancient Indian views and 
traditions and their relationship with modern 
International Humanitarian Law, See L.R. Penna, 
"Traditional Asian approaches: An Indian view", in D.W, 
Grieg (Ed,) Auatrallan Yearbook Ol International LaH, 
(Canberra) Vol, 9, 1985, PP.168-216. 
Humanitarian consideration of early Indians guaranteed 
protection and safeguard to enemy persons and property. All 
places of religious worship, houses belonging to persons who 
were not participating in warfare or property that was not 
in the possession of armed forces, could not be attacked or 
destroyed according to recognised cutsoms and scriptural 
texts. Dharmavuddha. according to AgnJ-Furana. spared the 
fruit and flower gardens, temples and other places of public 
worship unmolested. The distinction between combatant and 
non-combatant envisaged in modem humanitarian law was 
recognised by the ancient Hindus. While killing an enemy was 
lawful, some jteople were protected from slaioghter on grounds 
of humanity and justice. In this respect Manusmriti lays 
down restriction on the killing of sleeping and unarmed 
enemy. It also forbids killing prisoners and persons of 
civilian character. Nor does it allow slaying of fleeing and 
wounded, sick enemy. Insane, intoxicated, old men, infants, 
women, and Bi*ahman are considered as persons not to be 
fought with, according to Baudhayana. Moreover, ancient 
Indian literature pi'ovides us with instances of restriction 
on the use of certain weapons. Manusmriti proscribes slaying 
by concealed weapons, with barbed or poisoned weapons or 
fire kindled weapons. It is thus seen that weapons that tend 
to cause excessive bodily pains (barbed or poisoned) and 
that are likely to cause indiscriminate suffering by setting 
things on fire or hyper destructive weapons were proscribed. 
There was also found the concept of Sanmukh luddha. i.e., 
10 
face to face fight which diBapproved of treacherous method 
of warfare. 
As regards the treatment of Prisoners of war, the 
Mahabharata records the practice "Enemies captured In war 
are not to be killed but are to be treated as one's own 
children", Kautilya advises the release of all prisoners of 
war. 
As a matter of fact the above examples are only 
elements, building stones, which made up international 
custom in the course of long centuries. Neither the law of 
the war of ancient nor law of war of medieval tiroes can be 
genuinely described as international law. The ancient 
traditions merely applied their own law to limited aspects 
of warfare and medieval applied mainly to relations between 
gentlemen soldiers with relatively little regard for either 
the humble soldiers or for civilians, who suffered 
grievously in war as they lacked the binding character of 
application in inter-state relations, as also they were 
devoid of underlying idea that protection is equally 
12 
extended to every man just by reason of hie being a man. 
However, the evolution of law of really internationmal 
character can be said to have begun with the work of Hugo 
Grotius, who for the first time, made the contemporary 
13 
inter-state relations the subject of his study. The great 
contribution to the law of war was his famous TEMPERAMKNTA 
RAMENTA BKLLL which he appended to his great work on IHK L M 
12. Geaa, n.3, p.15. 
13. Encyclopaedia, n.l, p.641. 
11 
QE. MM hM. EEAGE. publ ished in 1625. G r o t i u e ' s Te-mpftramertta 
B^UJL provided t h e ba s i s and conten t for much of 17th and 
14 
18th centui-y customary law of war. 
Later the French philospher Rousseau in his celebrated 
work, IHK SOCIAL CONTRACT. propounded some new ideas based 
on his rational thinking. He argued: "The object of war 
being the destruction of the enemy state, a commander has a 
perfect right to kill its defenders so long as their arms 
are in their hands, but once they have laid them down and 
have submitted, they cease to be enemies ,.., over whose 
15 
lives no one can any longer exercise a rightful claim". 
Thus Rousseau prepared the way for humanitarian ideas 
through his philosophy of rationalism and common sense. His 
primary concern was to advocate restraint in warfare 
specially in the treatment of surrendered or wounded enemy 
individuals who fall into the hands of their adversary. With 
Rousseau's ideas, we come close to the ideals of 
16 
humanitai'ianism but we do not reach its core. 
Beginning OL Codificatloin Q1 Customary LfiHfi. 
The second half of the 19th Century saw a further 
growth of humanitarian appi-oach which had a considerable 
influence on the formulation of various instruments of 
international law seeking to codify existing customary Law 
of War, This can be seen in a series of Hague Conventions of 
14. G.I.A.D. Draper. "Development of International 
Humanitarian Law", in UNESCO, International Dimensions 
Q1 Humanitarian I^XL, (Paris. 1988), p. 68. 
15. Geaa, n.3, p.19. 
16. Draper, n.l4, p,69. 
12 
1899 and 1907, St. Petersburg Declaration of 1868 concerning 
small inflamatory projectiles and two Hague Declarations of 
1899 dealing with asphyxiating gases and expanding 
17 
bullets. However, such a development of huroanitarianlsm 
can be attributed to the MEMilfil QZ SflLFRRINO - a pamphlet 
authored by Henry Dunant, a Swiss cltisen, which created 
stir throughout Europe. Dunant wrote this pamphlet following 
the battle of Sulferino in which he witnessed the mass 
destruction of lives and properties of the people. He was so 
deeply moved at the loss of liv^ es and properties that he 
took many humanitarian measures on his personal initiatives. 
In Ilifi Memiiiiy: ol smferino Dunant suggested two main 
proposals -- one led to the birth of Fed Cross Movement and 
the other became the starting point of preparation of the 
first Geneva Convention in 1864. Hence the creation of 
modern humanitarian law actually begins with the action of 
Henry Dunant and making of first Geneva Convention. This 
Convention was called as "Convention for the Amelioration of 
the Condition of the Wounded in Armies in the Field" and 
18 
coneisted of 10 articles. 
These few articles, some of which have become outdated 
with the passage of time, had constituted the starting point 
of Geneva law on the protection of victims of armed 
conflict. Despite its shortcomings it was an Initiative of 
historic importance which gave birth to a considerable part 
of the system of International Law enforced today. 
17. Ibid. 
18. Gesa, n.3, PP.21-23. 
13 
Protection of the victims of international conflict has 
since posed countless problems whose solution has been 
varying from 1864, but the decisive viewpoint underlying the 
regulation - the sparing and protection of distressed and 
suffering man, respect for the life and dignity of human 
person - has remained unchanged. However, as consequence of 
its brevity oi* shortness, the first Geneva Convention left 
many important questions untouched which later gave rise to 
so many disputes, Even the question of definition of armed 
conflict did not come up for consideration, nor did it 
mention the time for the Convention to come and remain into 
force. Nor was there any provision made for the event when 
armed forces of not two but more than two states clashed and 
one of them was not the party to the Convention, There was 
19 
also no talk of denunciation and reservation either. 
Apart from Henry Dunant, there were two other persons 
who works were important in shaping the later growth of 
humanitarian law. These two persons were Pivjf, Francis 
Lieber and de Marten, Lieber, a jurist with an extensive 
knowledge of customar-y law of warfare was instrumental in 
formulating what came to be known as "Instruction for the 
Government of fJ.S, Armies in the field", which was later 
promulgated by President Abraham Lincoln as "Army order No. 
100", In effect this was a very difficult job as it was a 
one man codification of the customary law of land warfare. 
19. Ibid, n,3, PP,2.3-24. 
14 
The other person Frederic de Marten was a Russian jurist who 
also played a prominent role in this area. He was the author 
of de Marten Preamble to the Hague Convention No. IV of 
1907. G.I.A.D. Draper holds them as men behind "establishing 
2( 
content of humanitarian law of war inherited by our Century". 
The signing of the first Geneva Convention in 1864 set 
in motion a process brought with it a considerable 
development of rules of international law applicable in war. 
An important step forward was the St, Petersburg Declaration 
of 1868, It provided for not only the prohibition of the use 
of cei'tain cruel weapons but also sparing the disabled, 
wounded oi* sick adversaries and even it drew the distinction 
between combatant and civilian so as to exempt the latter 
from the attack. The enunciation of this general basic 
principle was more important than providing for concrete 
obligation contained in the Declaration, Its effect made 
itself felt on the draft drawn up at the Brussels Conference 
of 1874 which failed to be adopted though, yet it proved to 
be a highly significant initiative. It prepared the way to 
Hague Peace Conference of 1899 where it was for the first 
time, the so-called law and custom of war could be codified. 
Thus from the protection of wounded and the sick — the 
victims of war — mankind came to the general regulation of 
21 
warfare. 
It is to be noted here that the approach and conception 
leading to the Geneva Convention of 1864 were different from 
20. Draper, n.l4. PP. 71-73, 
21. Gesa, n.3, p.29. 
15 
those resulting in the adoption of the Hague Convention of 
1899. This was the period of imperialism, alongwith it came 
the feeling of nationalism and legal conception of state 
sovereignty- This difference is of major importance to the 
subsequent fate of Geneva and the Hague laws respectively. 
As a result of change in approach Draper contended that 
the state had the right to resort to war as an instrument of 
national policy which could be validly curtailed by treaties 
only. Thus people responsible for the progressive 
development of law of war faced with a challenge of how to 
accommodate "militai*y needs" to the "dictates of humanity" 
in war time. They had in their minds the proper treatment of 
man by man in warfare and maintenance of standard of 
civilisation. Reconciliation of these two elements became 
inevitable in the wake of rising claims for state 
Sovereignty and thus added new dimension to the ongoing 
22 
formulation of law of war. 
In 1906, a new International instrument called "Geneva 
Convention for the Amelioration of the Condition of the 
Wounded and Sick in Armies in the Field" was signed. It 
contained 33 articles as against the 10 articles of first 
Geneva Convention incorporating some new provisions on the 
protection of wounded and sick soldiers. The Convention was 
the first to lay down the obligation of disseminating the 
law of Geneva. It also made detailed provision for use of 
distinct emblem (six articles). However, 1906 Geneva 
22. Draper, n, 14, p.73. 
16 
Convention, at the same time, raised some objectionable 
questions tiue to Incorporating £.1 Qmnaa (SI OMNES) principle 
which could prevent the convention from being effective in 
case one of the belligerents is not party to the Convention. 
The Convention contained one more rule which was equally 
objectionable. By virtue of this rule any one of the 
original contracting powers could prevent any state wishing 
to accede later from becoming a party to the Convention. 
Moreover, according to Article 33 of the 1906 Convention 
everyone of the conti'acting powers was entitled to denounce 
the convention which could in effect, foil the 
implementation of the provisions of the convention in a 
23 
protracted war. 
One year after the conclusion of 1906 Convention i.e., 
in 1907, a new international conference, convened at the 
Hague reaffirmed and substantially developed the legislation 
of 1899, Thus the Hague law was extended further. However, 
what we observed during these period that the age of 
imperialism ensured more favourable condition for the 
codification of rules of warfare than for the implementation 
and international codification of the humanitarian 
24 
principles serving the protection of victims of warfare. 
Therefore, a new era had to come in order for the Geneva law 
to be deveIof»ed further and to become more widely 
applicable. 
23. Gesa, n.3, PP.33-35. 
24. Ibid, p.36. 
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Imsajit- Ql Tun World Harfi 
Between the codification of the law of war in 1907 and 
the outbreak of first World War in 1914, there was no 
significant augmentation to that law. The experiences of 
warfare during 1914-1918 revealed inadequacies of the law of 
warfare. The impact of World War I was threefold as far as 
the law of war was concei-ned. First, Geneva Convention 
proved inadequate for the scale and nature of casualties 
inflicted. Second, the rules for the proper treatment of 
Prisoners of War were likewise insufficient. Third, the more 
disturbing aspect was the use of poisonous gases by Germany 
25 
causing unnecessary pains and agony. 
Naturally, all this had to be tackled legally if 
humanitarianism was to be protected. Hence these experiences 
were responded with the establishment of two new Geneva 
Conventions in 1929. While one of them was relating to 
Wounded and Sick in Annies in the Field, the other was 
relative to treatment of Prisoners of War. Both the 
Conventions were the outcome of Diplomatic Conference 
convened by the International Committee of the Red Cross 
(ICPC) with the assistance of experts. The Geneva (Prisoners 
of War) Convention of 1929 however did not supersede the 
Hague convention No. IV of 1907. The Geneva Sick and Wounded 
Convention of 1864 AND 1906 were however, replaced by Sick 
and Wounded Convention of 1929. It was here in 1929, both 
the Conventions expressly excluded the "general 
25, Draper, n,14, p.76. 
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participation clause" which was one of the stumbling blocks 
26 
of 1906 Geneva Convention, and the Hague Convention of 1907. 
Geneva Conventions of 1929 also takes credit for 
restricting for the first time, the legality of reprisal in 
warfare. By virtue of its provieiv:»n6 the system of resorting 
to reprisal directed against members of the armed forces 
defenceless in the hands of enemy was removed from the law 
of war. This was a notable gain in the development of 
humanitarian law which had a considerable influence on the 
most recent rules emerging in Additional Protocols of 1977. 
The two Geneva Conventions of 1929 were notable 
addition to the corpus of humanitarian law. They established 
detailed njiles for the better protection and humane 
treatment of those who were defenceless in the hands of 
enemy and they prohibited reprisals against them. The use of 
poisonous gases in World War I led to the conclusion of the 
Geneva Gas Protocol in 1925. The Gas Protocol reinforced the 
earlier prohibition in the Hague E>eclaration regarding 
Asphyxiating Gases of 1899. The Protocol of 1925 both 
consolidated that prohibition and extended it to 
27 
"bacteriological methods of warfare". 
The developmental stage of the Geneva law beginning 
with 1929 is characterised first of all by its extending the 
protection due to the sick and wounded to healthy and fit 
28 
prisoners of wai* also. 
26. Ibid. 
27. Ibid, p.78. 
28. Gesa, ii.3, p. 40. 
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The new and videly eetabliehed guarantee of the 
implementation of the Geneva law, which consists in the co-
operation of Protecting Powers, first appeared in the Geneva 
29 
Convention of 1929 concerning Prisoners of War, During the 
period in between first and second World Wars, the 
development of humanitarian law was confined to the two 
Geneva Conventions of 1929, the Geneva Gas Protocol of 1925 
30 
and to the protocol to the London Naval Agi'eement of 1936. 
During the same period, there were two other treaties 
attempted, i,e,. Treaty of Washington of 1922 and Hague 
Draft of air rules of 1923, Though both of which failed to 
come into effect, yet, they wei'e not without their value. In 
fact they had an impact on the later development of 
31 
humanitarian law, 
When the Second World War broke out it exposed a number 
of weaknesses of the existing law of war. To ensure that the 
inhumanity and massive desti-uction and sufferings inflicted 
in Second World War is not repeated, was the biggest 
challenge for the framers of the law. Moreover, it was felt 
that all this could happen because knowledge of law of War 
by statesmen, service commanders, staff officers, troops and 
other officers was minimal if not non-existent. Regular 
Insti'uctions in the armed forces were lacking. The law 
itself was fragmentary, anachronistic, uncertain and 
29. Ibid, p.41. 
30. Draper, n.l4, p.78, 
31. Ibid. 
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Inadequate, The legal devices to secure its Implementation 
and its enforcement were few and fragile. Hence, the first 
response to the inhumanity and war crimes committed in the 
second World War was the Genocide Convention which was 
adopted by the IJ,N. General Assembly on 9 December 1948, The 
second and more substantial response to the second World War 
barbarity was the adoption of four Geneva Conventions for 
the protection of war victims of 1949, which were prepared 
by the ICRC with the help of experts. The first three 
Conventions were expansion of the then existing areas of 
humanitarian law, namely, the protection of the sick and 
wounded in the armed forces, persons in like condition at 
sea, the shipwrecked and Prisoners of War (POWs), These 
three instruments made a very substantial addition to the 
substantive body of humanitarian law both in the extent and 
calibre of protection affoi'ded and in improved devices for 
their implementation and enforcement. The fourth Convention 
broke new ground. It was devoted exclusively to the 
protection of civilians in the domestic territory of the 
32 
enemy .arid more substaritially, in. occupied territory. 
Moreover^ , an improved mechanism for supervision through 
the services of Protecting Powers oi* its substitute 
organisation such as ICRC was introduced in all four 
Conventions. There was also an innovative provision i.e.. 
Article 3, common to all four Conventions, which dealt with 
32. Ibid, p.81, 
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situation arising out of an "Armecl Conflict of non-
international character". The Geneva Civilian Convention of 
1949, as stated, was the first convention to be devoted 
entirely to the protection of civilian population, but the 
single greatest cause of death, maiming and suffering 
amongst the civilian population was not confronted directly 
in the treaty. The terrible devastation that has been 
brought about in cities through aerial bombardment during 
the second World War led critics to say that it was all very 
well to protect civilians in occupied ai'eas, civilian 
Medical establishment and interned civilians (as was done in 
the Geneva Civilian convention) but that what was really 
needed was some protection of civilians against aerial 
bombardment notably, aerial bombardment of indiscriminate 
character. No longer after the ICRC and Diplomatic 
Conference of Geneva had completed their work on the four 
Conventions, the ICKC turned to above questions. Working 
with the assistance of groups of experts, the ICFC, drew up 
during the period from 1953 to 1956, a set of draft rules 
for the limitation of the dangers incurred by the civilian 
33 
population in time of war. The Draft rules were 
sympathetically received but were simply referred to 
govex'ntoents for their consideration. Many governments saw 
the rules as too stringent, making the use of nuclear 
weapons impossible and conventional bombardment questionable 
33. Richard R, Baxter, "Humanitarian Law or Humanitarian 
Politics" Harvard International Laa v^ curnal, (Cambridge, 
Mass), Vol. 16, 1975, PP.2-3. 
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if the rules were to be taken seriously and observed 
honestly- And so the matter was to lie for approximately a 
decade until the theme was picked up again in the context of 
further- development of humanitarian law of war in general, 
culminating in the Diplomatic Conference of 1974-75 of 
34 
International Humanitarian Law. 
Even after the Geneva Conventions were adopted in 1949, 
the World War had witnessed with more complacency than 
active concern, the sufferings of military and civilian 
victims of wai' in successive outbreak of violence in 
different parts of the globe. In all such conflicts most of 
the belligerents refused to acknowledge the application of 
35 
the convention in their case. Also new development in the 
field of science and technology were taking place. In short 
the post 1949 armed conflicts disp'layed only limited respect 
for four Geneva Conventions of 1949, 
JM. Move Towards H^H. LJBLH. - Additional ProtocolB 
The impetus for new international legislation to 
supplement the Geneva Conventions of 1949 came from a quite 
different quarter. An international conference on Human 
Rights was held in Tehran in 1968 under UN auspices. 
Appreciat ing the fJM'e work in adopt ing the fJniversal 
Declai 'a t ion of Human Rights and the two Covenente on C i v i l 
and P o l i t i c a l Rights and on Economic, Soc ia l and C u l t u r a l 
R igh ts , t h e Conference adoi»ted a i^esolution r eques t i ng t h e 
34. Ib id , p . 3 . 
35. Ib id , p . 4 . 
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General Assembly to invite the Secretary General to study 
"the steps which could be taken to secure the better 
application of existing humanitarian international 
conventions or of possible I'evision of existing conventions 
and rules" and "the need for additional humanitarian 
international Conventions or of possible revision of the 
existing conventions" to ensure the better protection of 
civilians and other war victims. The General Assembly acted 
on the request and invited the Secretary General to 
undertake the study in consultation with the ICRC and other 
36 
interested international organisations. The Secretary-
General of the United Nations submitted three important 
substantive reports in 1969, 1970 and 1971 identifying those 
areas of the law of armed conflict that required further 
37 
attention-
The ICRC took the lead and sponsored conferences of the 
governmental experts. They developed two draft protocols 
which would redefine and supplement 1907 Hague Regulations 
38 
and 1949 Geneva Conventions, which came into effect in 
1977. These two instruments required three years of 
prepax'atlon work by ICRC and govex'nment experts from 1971 to 
1973, followed by four annual sessions of the Diplomatic 
Conferences convened by Switserland in Geneva from 1974 to 
1977. Ultimately they came into effect on 10 June 1977. 
36. Ibid, PP. 5-6. 
37. Ibid, PP. 5, 
38. General Walter Reed,"Law of War: Developing of Armed 
Conflict" Cage Western Reser\[a Journal QZ Internatloi^ al 
Laa, Vol.9:13, 1977, P.19. 
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Protocol I is concerned with international armed 
conflict and p»rotocol II is limited to internal conflicts. 
protocol I is also additional to the section of the Hague 
regulations of 1907 concerned with the conduct of 
hostilities. Protocol I is perhaps the most advanced point 
yet i^ eached in formulating rules of humanitarian law. It has 
imposed stringent rules I'egar-ding the conduct of hostilities 
39 
by belligerents. 
Protocol II is the first International Instrument 
exclusively concerned with regulating Internal conflicts. It 
leaves undisturbed Article 3, common to the four Geneva 
Conventions of 1949, which deals with the situation arising 
40 
out of internal armed conflicts. 
A detailed study and analyses of the four Geneva 
conventions of 1949 and the two additional protocols of 1977 
are discussed in the next chapter. 
Thus, in conclusion it can be said that international 
humanitai-ian law has evolved with human experiences from 
ancient time to the modern era. Different civilisations of 
ancient times have contributed to its growth. Similarly, 
major religions of the world - the Christanity, Hinduism and 
Islam, which contained humanitarian principles in their 
precepts influenced its development. However great break 
came with the philosophical writings of Rousseau, the 
39. George H. Aldrich, "Progi-essive Development of Law of 
War", VirRinia Journal <xL Irit«srnfttional LasL, 
(Charlottles Ville, VA) Vol.26, 1986, P.699. 
40. Draper, n,14, p.84, 
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juristic worke of Grotiue and the monumental efforts of 
Henry Dunant coupled with the effects of two great World 
Wars in this Century, which progressively helped to evolve a 
comprehensive corpus of international humanitarian law. 
CHAPTER - II 
GENEVA CONVENTIONS. 1949 AND ADDITIONAL PROTOCOLS. 1977 
AN ANALYSIS 
With the failure of exieting laws (governing the 
conduct of war) to deal with the situation arising out of 
the Second World War which brought untold miseriee alongwith 
moral and material losses, there arose a need to devise a 
comprehensive legal mechanism so that such an agony and 
human sufferings are not repeated. As a result of this 
imperative necessity, a substantial body of new law was 
established. This can be found in four Geneva Conventions of 
1949. The first Convention relates to the protection of 
wounded and sick armed forces in the land. The second 
relates to the sick, wounded and shipwrecked members of 
armed forces at sea, third to Prisoners of War and fourth 
exclusively to the civilians. These were further 
supplemented by their two additional Protocols of 1977. They 
together with four Geneva Conventions currently consist of 
1 
600 (six hundred) articles/provisions. 
The present chapter is an attempt to analyse the basic 
rules emanating from those four Conventions and the two 
additional Protocols. What are the principles on the basis 
of which such rules are established ? Should the lives and 
properties of those not taking part in armed conflict be 
protected ? Has it anything to do with safety of Prisoners 
taken by the enemy in war ? Does the law anyway guarantee 
that wounded, sick etc. need to be taken care of ? Are 
1. ICPC, Basic Rules Of the Geneva Conventions. Geneva, 1987 
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belligerente free to choose any meane or target to attack 
their enemy ? Whether internal armed conflict ie subjected 
to euch rules ? The discussion that follows here aims at 
exploring answers to these questions. 
1. Bagjc PrincipIftB Undftrlvinc thft Conventtona 
War being the final outburst of discord involving 
extreme anti-social activity between men, it is obvious that 
humanitarian principle cannot be other than anti-war in its 
approach and outlook. Hence views held by Geneva Conventions 
are basically anti-war in principle. Yet one can notice that 
they do not deal with the actual conduct of hostilities. 
They establish an elaborate network of rules designed for 
the protection and good treatment of all those who for one 
reason or another can no longer take part in hostile 
2 
activities . 
The guiding idea underlying the Sick and Wounded, 
Maritime and Prisoners of War Conventions is to guarantee 
strict protection and civilised behaviour for such persons 
from the moment they become incapable of carrying on 
perceived attack due to wounds, sickness, shipwreck and 
capture. Conventions do not touch the law of combat except 
in 80 far as protection necessarily Involves that those 
granted protection by It shall not be object of deliberate 
attack. The Conventions at every point prescribe the legal 
limits of combat. Beyond those allowed limits there are a 
series of strict rules for the protection and civilized 
2. G.I.A.D. Draper, "The Geneva Convention of 1949" Recueil 
Pes Cours, (The Hague), Vol. 114, 1965, p.68. 
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treatment of "war victime" now considered as "victimB of 
3 
events" . 
Besides, in all four Conventions, there runs a 
principle implying that protection roust involve positive 
good treatment. The notion of protection limited to the 
prohibition of bad treatment is discarded. The previous idea 
that the maximum standard obtainable was that the civilian, 
the wounded, sick and captive servicemen should not be 
maltreated or attacked has given way to a system whereby 
4 
defined and ascertainable good treatment is mandatory . 
In the standard of treatment of Prisoners of War the 
guiding principle is that they shall receive the same 
treatment as given to the members of armed forces of 
5 
Detaining Power. "One shall not be held responsible for an 
act which one has not committed" is the principle that 
governs judicial proceedings under Geneva Conventions. 
Everybody shall be entitled to benefit from the fundamental 
6 
J ud ic ia1 guarantees. 
Also, it has long been recognised as a general 
principle that the right of belligerent to adopt means and 
methods of injuring is not unlimited. 
2. Protection o£ Hounded. Sick and Shipwrecked 
The protection of wounded, sick and shipwrecked persons 
are specifically dealt in the first two Geneva Conventions 
3. Ibid. p.69. 
4. Ibid. p.70 
5. Ibid. p.71 
6. ICRC, Basic Rules of the Geneva Conventions, n.l, p.7 
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of 1949 ae v?ell ae Part II of Protocol I and Part III of 
Protocol II of 1977. The motive for protection of wounded, 
eick and shipwrecked can generally be traced in the feeling 
of humanity. But this can also be found in the notion that 
legitimate military action has for its object, to weaken the 
enemy's resistance which is achieved (fulfilled) the moment 
enemy's personnel become incapable to do any harm due to 
their wounds, sickness or shipwreck. 
It has long been recognised that the wounded, sick and 
shipwrecked are not necessarily the same as person hors de 
combat. It is so because, on the one hand, a combatant may 
give up fighting without suffering from wounds or disease 
while on the other hand, a wounded or sick may continue 
hostility at his own rlek. Therefore, a distinction has to 
be maintained. Thus, according to the definition provided by 
Protocol I of 1977, wounded and eick persons are those who 
"because of trauma, disease or other physical or mental 
disorder or disability, are in need of medical assistance or 
care and who refrain from any act of hostility". Refraining 
from hostile acts should characterise the behaviour of 
shipwrecked persons, defined as those "who are in peril at 
sea or in other waters". 
While the first and Second Geneva Conventions of 1949 
referred to the wounded, sick and shipwrecked belonging to 
the combatant forces in the strict sense or to a fairly 
limited number of other categories (Article 13), Protocol I 
Includes both military and civilian persons among victims. 
30 
The new set of rulee under Protocol I now applies to "all 
those affected by a situation" resulting from ever widening 
field of international armed conflict. 
The wounded, sick and shipwrecked persons as such 
should be cared for as their condition demands on the basis 
of equality. This privileged statue applicable to all 
victims of armed conflict is comparable to that of Prisoners 
of War. Murder, torture, biological experiments, deliberate 
abandonment and intentional exposure to the risk of 
contageoue or infection are grave breaches of the 1949 
Conventions. The 1977 Protocol refers to them explicitly as 
war crimes, and has added to the list of prohibited acts, 
physical mutilation and the removal of tissues or organs, 
while laying down strict rules for any amputation, skin 
grafts or blood transfusion carried out in the interests of 
the patients, consistent with generally recognised medical 
standards. 
It is generally necessary to collect the wounded, eick 
and shipwrecked after military engagements, and for this 
reason arrangement should be made whenever possible for a 
ceasefire. The military authorities can appeal for help to 
civilians and grant them necessary facilities. If this does 
not happen, spontaneous charitable humanitarian action 
should be allowed and roust not be followed by adverse 
consequences, whatever the circumstances and whoever the 
beneficiaries. Moreover, medical units must be reserved 
specifically for the collection, evacuation, transport, 
diagnosis and treatment of wounded, sick and shipwrecked 
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persons. The 1949 Conventions make it obligatory, in all 
circumstances, to respect and protect the personnel 
responsible for the collection, evacuation, transport or 
treatment of wounded, sick and shipwrecked persons and for 
the prevention of disease. 
A closer scrutiny of the texts relating to the 
protection of wounded, sick and shipwrecked reveals that 
their general structure is guided by the following 
7 
principles, 
i. Suffering and distress have the effect of conferring 
equality on the wounded, sick etc. Equality must be the 
basis of all protective treatments due to the wounded, 
eick and shipwrecked persons. No distinction apart from 
that based on strictly medical criteria, may be 
admitted, whether based on race, sex, nationality, 
religion, political opinion or any other criteria. It 
should be noted that, even if his behaviour has been 
unlawful, a wounded person may not be the object of 
unfavourable distinction. Physical distress confers the 
right to protection on the Irregular combatant as well 
as on the roercenaray to whom the first-additional 
protocol refused only the status of Prisoners of War. 
11, The protection due to the wounded, Blck and shipwrecked 
is extended generally to the persons caring for them 
and to the property necessary to do so. It la obvious 
For a detailed analysis of the Wounded, Sick and 
Shipwrecked Convention, see Jose Francisco Resek 
"wounded, sick and shipwrecked", in UNESCO, 
International Dimenalons of Humanitarian Law". (Paris, 
1988), PP. 153-65. 
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that such protection only applies to such persons and 
property when devoted exclusively to their humanitarian 
role. They loose their immunity if they take part in 
active military endeavour or if used to render military 
objective immune from attack. In the former instance, 
lose of protection is not immediate but is subject to 
rejection of request to cease action, and thus proven 
refusal to comply with such demand ie necessary, 
iii. The rights of wounded, sick and shipwrecked persons are 
inalienable, as are those of medical and religious 
personnel. As laid in the texts of the Conventions 
these rights reflect a minimum which can however be 
extended through special agreement between parties to 
the conflict, 
iv. At the outbreak of a given armed conflict, any State 
that is party to it becomes responsible for the 
protection provided by the law. In this respect its 
status differs from that of neutral states and 
international humanitarian organisation whose 
individual decision to go to the aid of victims is the 
sole source of such responsibility. 
V. A distinctive characteristic of the protection granted 
to wounded and sick pei'son is stability. For example, 
to change the purpose of the medical units, equipments 
and transports that have passed into the hands of the 
adverse party under the law of war is Inadmissible. 
Whether detained or interned, medical personnel must be 
33 
allowed to continue their misBion. The deliberate 
destruction of property protected in the interest of 
wounded and sick persons is forbidden not only to the 
adversary but also to the belligerant to whom property 
belongs and who might contemplate destruction to 
prevent such property falling into the enemy hands. 
vi Finally, identification is closely linked with the 
safety of the protected persons and their property. 
Obviously, the three categories of victims under 
discussion can be recognised by the objective evidence 
of injuries or ordeals they have undergone (wounds, 
disease, distress at sea) and which usually affect them 
unexpectedly. Identification as prescribed by the 
Convention (the distinctive emblem i.e. Bed Cross, Fred 
Crescent, Red Lion and Sun, always on the white ground, 
serves to identify, medical personnel, units, 
equipments and means of transport), is reserved for 
religious and medical personnel and mobile or fixed 
property assigned to the protective function. 
3. Status Q£ FrisonerB of War fFQW) 
The treatment of persons taken as prisoners in war has 
long history but subjection of that treatment to a "strict 
regime of International Law" is relatively an achievement of 
8 
modern civilization , In that case, the status of Prisoners 
of War (POW) has been changing with the progress of 
civilisation. Initially POWs were used to face invariable 
8. Draper, n.2, p.101. 
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extermination and cruel treatment or were destined to be 
enslaved. But in total contrast to their earlier status they 
have novf been elevated to persons being afforded protection 
against all inhuman and degrading treatments. 
This change, though began with the emergence of 
religious idea and enlightened thinking, it gained momentum 
only in 19th century when a number of international 
agreements were concluded. In 1899 Hague Regulation 
concerning the laws and customs of war on land was adopted. 
The second chapter of the Regulations incorporated 
provisions dealing with the POW. This was the first 
international norm with respect to POW. Revised in 1907, the 
convention covered the treatment of POW until 1929 when a 
special Convention concerning their treatment was drawn up 
in Geneva. Further improved in 1949 and supplemented in 1977 
by an additional Protocol, this Convention constituted a 
9 
charter on POW 
The status of POW is governed jointly by Article 4 of 
the third Convention and by Articles 43 and 44 of the 
additional Protocol I. These are guided by the principle 
that any member of armed forces of a party to a conflict is 
a combatant and any combatant captured by the adverse party 
10 
is a POW. But In war a variety of enemy persons are 
captured by other belllgerante. All are not treated as POW. 
9. Claude Pilloud, "Prisoners of War" in UNESCO(Ed.) 
International Dimensions of Humanitarian Law, (Paris, 
1988), p.168. 
10. ICRC, Basic Rules, n.l, p.21. 
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Only selected few categoi'ies from among the captured persons 
qualify to be treated as POW and given this privileged 
11 
status . The Convention specifies the classes of persons 
whom the state parties (thereto) are obliged to treat as POW 
and whom they must accord the standard of treatment and 
measures of protection elaborated in the Convention. 
However, there is nothing to prevent states willing to treat 
other persons as POW if they so wish. The Convention has not 
12 
limited the power of states in this direction 
Ae stated earlier, a typical example of enemy personnel 
to be treated as POW is that of members of enemy armed 
forces in case they are captured by the other belligerant. 
Armed forces are commissioned to commit hostilities against 
the enemy. They exhibit their enemy character by wearing a 
uniform and carrying arms openly. They constitute a 
disciplined contingent commanded by a responsible officer. 
One has not yet known any army which may be different from 
the above characteristics. Any such personnel when captured 
13 
during war is treated as POW. Besides, according to 
article 43(1) of Protocol I armed forces of a party include 
all oi-ganised armed forces, groups and units which are under 
a commander responsible to that party for the conduct of its 
subordinates and who are subject to "internal disciplinary 
11. E.G. Hingorani "Who are the Prisoners of War", in D.W. 
Grieg (Ed.) Australian Year Book of International—h&K, 
(Canberra), Vol.9. 1985, p.276. 
12. Draper, n.2, p. 105. 
13. Hingorani, n.U, p. 276. 
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eyetem". As such armed forces of a country would include 
national militia or voluntary corps which formed part of 
14 
armed forces . Article 44(1) of the earae protocol confers 
15 
POW statue on such combatant groups. 
Practices indicate a four tier formula which a 
potential POW should fulfill. These are responsible 
commander, distinct uniform or symbol, carrying arms openly 
and law abiding attitude in respect of rules of warfare. 
Condition first and fourth are designed to enforce 
discipline among members of armed forces and respect of 
rules of warfare among combatants who may otherwise run 
amuck with wide powers to kill. Condition second and third 
are motivated with a twin purpose of maintaining population 
and forewarning the enemy whether he is facing a combatant 
who can kill him or be killed by him or a civilian who 
16 
should be spared. 
Article 4A(3) of Prisoners of War Convention states 
that members of a regular armed forces who profess 
allegiance to govei'nroent or an authority not recognised by 
the capturing power will be entitled to POW status. The 
object of this clause is that members will not suffer 
deprivation on account of the fact that their government or 
authority is not recognised by the capturing power. It 
presupposes that there is an authority or government which 
14. Ibid. 
15. Ibid. 
16. Ibid. 
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17 
hae remained unrecognised due to political reasons. Its 
purpose being humanitarian is not to be defeated by the 
technicalities and uncertainties of the law relating to the 
18 
recognition of States and government. The case of P.L.O. 
and Israel can be cited as an example in this respect since 
till recently P.L.O. and Israel did not recognise each 
19 
other. 
Jean Fictet, the learned commentator of this 
Convention has expressed the view (Commentary,III,p.23) 
20 
that 
any difference arising between two States and 
leading to the Intervention of members of the 
armed forces (or persons assimilated thereto, for 
the purposes of this Convention) is an armed 
conflict for the purposes of Article 2, even if 
one of the Parties denies the existence of a state 
of war. It makes no difference how long the 
conflict lasts, how much slaughter takes place... 
it suffices for the armed forces of one Power to 
have captured adversaries falling within the scope 
of Article 4 (the Article defining the prisoners 
of war for the purpose of the Convention). Even if 
there has been no fighting, the fact that persons 
covered by the Convention are detained is 
sufficient for its application. The number of 
persons captured in such circumstances ie, of 
course, immaterial. 
As soon as their status is determined as POW, they are 
entitled to claim right from the Detaining Power guaranteed 
under the Convention. Hence they have been guaranteed, 
besides food and clothing etc, a set of Judicial guarantees 
17. Ibid, p. 281. 
18. Draper, n.2, p.107. 
19. Hlngorani, n.ll, p.281. 
20. Quoted in Draper n,2, p.106 
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and fair treatment required to uphold integrity and dignity 
21 
of human person. 
4. Civilian Population: The Tdfta nf Prntooted Peraone 
The emergence of the idea of popular sovereignty as 
well as the advancement in military technology, i.e., from 
bows and arrows, swords, cannon and breach loading guns to 
machine guns, warship submarines, aircraft, intercontinental 
ballistic missiles and artificial satellite, called for an 
urgent international steps to devise and maintain a 
safeguard for civilians both as a humanitarian imperatives 
22 
and economic measures. 
As a result of that necessity Geneva Civilian 
Convention was formulated and adopted. It was based on 
principle of distinction between civilian population and 
combatants on the one hand and military objectives and 
23 
civilian property on the other. 
The 1949 Geneva Convention relative to the protection 
of civilian persons in time of war refers to two categories 
of civilians. One is designated as "protected persons" which 
consists of persons who find themselves in the events of 
armed conflict or occupation, in the hands of party to the 
conflict or Occupying Powers of which they are not 
21. See for details on guarantees of rights to be enjoyed 
by the POW. Claude Pilloud, n.9, PP.169-82. 
22. Oji rjmozurike, "Civilian Population", in UNESCO (Ed.) 
Tnternational Dimensions of Huniftnltftrlan hSK (Paris, 
1988), pp. 187-8. 
23. Ibid. p. 187 
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na t iona ls . While the pjecond ciitegory includepj en t i r e 
24 
civilian population. Throughout the Civilian Convention 
the persons in the territory of a party to the conflict or 
occupied territory for whose benefit the provisions have 
been framed are designated as "protected persons". This is, 
in a sense, a key technical term of the Convention. 
Throughout the provisions in part III the identity of the 
beneficiary of the provisions, or of the victims for the 
purposes of establishing the more serious, i.e., "grave 
breaches" of the Convention, is determined by the idea of 
25 
the "protected persons". 
According to Article 4 of the Civilian Convention, 
"protected persons" are those who find themselves, in the 
event of a conflict or occupation, in the hands of party to 
conflict or Occupying Power of which they are not nationals. 
This has excluded nationals of a State not bound to the 
Convention, nationals of a neutral State and nationals of 
co-belligerent State having normal diplomatic representation 
in the State. Special safeguards for the persons entitled to 
"protected persons" are laid down in the part III of the 
26 
Convention. 
The main idea of those who framed the Convention was 
that the beneficiaries of the protection should be those 
persons with the enemy nationality present in the territory 
24. Ibid. p. 188. 
25. Draper, n.2, p.125 
26. Umosurike, n.22, p.188. 
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of a belligerent and the inhabitants of occupied territory. 
To both groups, however, there are exceptions. In occupied 
territoi-y, the genei-al principle is that the protection 
afforded by Convention hais been given to all persons 
therein, who are not nationals of Occupying Power. This 
would include stateless persons. The persons excluded from 
protection in occupied territory are all those who are 
nationals of a State which is not a party to the Convention. 
This will become a limited class with increasing number of 
States bound by the Convention, Keeping in mind the 
provision under 2(3) whereby States parties to the 
Convention which are in conflict with State which is not 
party to the Convention are bound by the Convention in 
relation to new party if the latter accepts and applies 
provisions thereof. 
Nationals of a co-billigerant State present in occupied 
territory are also excluded from the status of "protected 
persons" as long as that State has diplomatic representation 
in Occupying State, Neutrals in occupied territory enjoy the 
status of "protected persons". The position is different in 
the case of neutral in the territory of belligerent State. 
There the neutrals are excluded from the "protected person" 
status If there is normal diplomatic representation in that 
belligerent State, The final class excluded from protection 
in both types of territory (occupied and belligerent 
territory), consists of those protected by any of other 
three Conventions of 1949, i.e., the Wounded and Sick, 
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Maritime and Prieonei-s of War Conventions. When one 
considers the important coneeqaencee which flow from the 
status of a "protected person" it is perhaps unfortunate 
that the definition of "protected persons" proceeds by way 
of exclusion, Therefoi^ e, it can be deduced from definition 
of a protected person that the Convention has not purported 
to interfere in the treatment by a State of its own 
nationals. The Civilian Convention has thus been 
conservative in relation to the class of persons protected 
but innovatory by introducing novel and higher standard for 
27 
the treatment of such persons. 
Thus Article 27 declares 
Protected persons are entitled, in all 
circumstances, to respect for their persons, their 
honour, their family rights, their religious 
convictions and practices, and their manners and 
customs. They shall at all times be humanely 
treated and shall be protected especially against 
all acts of violence or threats thereof and 
against insults and public curiosity. 
It also guarantees protection for women specially 
against "rape, enforced prostitution or any other form of 
indecent assault". Protocol I declares that women and 
children should be the object of special care and respect. 
All practicable measures must be taken to prevent children 
under 15 from taking direct part in the hostilities. 
Pregnant women and mothers of dependent infants should be 
extended preferential treatment in matters of judicial 
28 
proceedings. Such a delicate class of civilians has been 
paid special attention throughout the Convention. 
27. Draper, n.2, pp. 125-9. 
28. ICRC, Basic Rules, n.l, p.42. 
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No physical or moral coercion ie permissible against 
"protected persons" lor any purpose including obtaining 
information. Moreover, State parties are prohibited from 
taking any measure "of such a character as to cause the 
physical suffering or extermination of protected person in 
their hands". The prohibition applies "not only to murder, 
torture, corporal punishment, mutilation and medical or 
scientific experiments not necessitated by the medical 
treatment of protected person, but also to any other measure 
of brutality whether applied by civilian or military 
29 
agents". 
Moreover, a protected person cannot be punished for an 
offence which he has not personally committed. Collective 
penalties, reprisals, pillaging of hostages are also 
prohibited. 
As regards treatment of aliens (Articles 35 to 46 of IV 
Geneva Convention), they have right to leave unless the 
Detaining Powers have good reasons to refuse for reasons 
based on national Interest. Their repatriation shall be 
carried out in hlegenic and safe manner. Aliens "shall not 
be transferred to a Power which is not party to the 
Convention". This is to ensure that guarantees contained in 
the Convention are not evaded. Nor may a protected person be 
30 
transferred to a State where he fears persecution. 
29. IVth Geneva Convention, Article 32. 
30. rjnoaurike, n.22, p. 190. 
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Both the enemy's civilians on the territory of a party 
to conflict as well as the "protected persons'" in occupied 
territory can be detained in safer place as internees if the 
Detaining" Power considers it necessary for imperative 
reasons of security. Internment as such should not be 
considered as punishment. Even in this case, human dignity 
should be upheld at all costs. In this respect dangerous 
physical exertion. physical or moral victimisation, 
tattooing mark on the bodies of internees and similar 
inhuman acts are prohibited. Internees have to be released 
as soon as the hostilities come to an end. The State must 
try to ensure the safe return of all internees. The spirit 
of this provision has far reaching effect. It benefits not 
only internees but in a general way, all persons displaced 
31 
by the events of war. 
Section III of Part III of the Convention relative to 
the protection of civilian persons deals with civilians in 
occupied territory. There is strict provision against the 
transfer or deportation of "protected persons" from occupied 
territory to the territory of Occupying Power. The provision 
further Includes prohibition of transfer of population by 
Occupying Power to the occupied territory. As usual pregnant 
women, mother of young children and children have been 
granted special protection. Inhabitants of occupied 
territory cannot be forced to serve in armed forces of 
Occupying Power. However, persons above 18 years can be 
employed in such humanitarian jobs as in "public utility 
services" or for "feeding, sheltering, clothing or 
31. ICRC, Basic Rules, n.l, pp.50 - 51. 
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transportation or health of population". It ie the duty of 
Occupying Power to ensure that food and medical supplies are 
available for civilian population. Civilian hospital may be 
temporarily requisitioned foi' the use of military personnel. 
Besides, occupied people shall be allowed to perform or to 
satisfy their religious needs. There is also prohibition 
against the destruction of property - public, private or 
collectively owned. Moreover, Occupying Power is prohibited 
making any change in the status of public officials or 
judges in the occupied territories. This is so for obvious 
reasons to maintain the independence of judges and such 
officials who could ensure free and fair trial of those 
accused of espionage, voluntary homicide or serious acts of 
sabotage. In such cases death penalty cannot be pronounced 
for persons below 18 years provided that such offences are 
punishable by death under the law of occupied country. 
Moreover, Protocol I supplements the relief provision 
of the Civilian Convention. Basically it requires that the 
Occupying Power should ensure to the fullest extent and 
without adverse distinction the provision of food, clothing 
and other essentials necessary for the sustenance of 
32 
civilian population. 
Starvation, however Is allowed as an instrument of 
warfare against combatants, but not against civilians, or 
combatants who have surrendered or placed hors de combat. 
Starvation against these two categories would constitute a 
32. Protocol I, Article 54. 
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33 
serious breach of the Conventions and the Protocol. 
Regarding the protection of civilian populations living 
in the territory of States in conflict, there are some 
provisions according to which, already in peacetime or after 
the outbreak of hostilities, those States may establish 
hospitals and safety aones (localities) for the purpose of 
accommodating in a safe place the wounded, sick and infirm 
persons, old people, children, pregnant women and mothers of 
infants since it is forbidden to attack such zones. Any 
civilian person, regardless of nationality, in case he 
belongs to one of the above such categories, may obtain 
accommodation in such aones. The Parties may conclude with 
each other special agreements by making use of the "good 
34 
offices", 
5. Limiting Meang and Methoda nf Cnmbat 
The rules Imposing limitations on the means and methods 
of warfare seems to have been derived from the customs and 
conventions established in the Hague Laws. The very 
fundamental principle as to choose means and methods of 
combat was laid down in the Hague regulations which says 
that "the right of belllgerant to adopt means of injuring 
the enemy is not unlimited". This rule and other general 
rules in this matter were formally re-introduced with 
greater clarity and precision In Protocol I of 1977. 
33. Uroosurike, n.22, p. 195. 
34. Gesa Hercsegh, Development <2JL Humanitarian LaH, 
(Budapest, 1987) p.50. 
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The 1974-77 Geneva Diplomatic Conference, sometime also 
referred as Humanitarian Law Conference which resulted into 
the adoption of two additional Protocols in 1977, felt that 
it is as important to prevent the use of certain methods of 
warfare as to protect the victims of war from its effect. 
Moreover, it held the view that efforts limited to the 
drafting of additional rules on the appointment of 
Protecting Powers, on the evacuation of wounded, on the 
protection of civil defence personnel etc, - ignoring the 
question of restraint on methods and means of combat would 
35 
be meaningless. 
The latest fundamental rule concerning the means and 
methods of combat is enshrined in Article 35(1) of Protocol 
I which lays down that the right of Parties Involved in a 
conflict "to choose methods or means of warfare is not 
unlimited". Two other basic rules stems from this principle. 
The first prohibits the use of "weapons, projectiles, 
material and methods of warfare of a nature to cause 
36 
superfluous injury or unnecessary suffering". The second, 
in order to ensure respect and protection for the civilian 
population and civilian property, obliges the parties to the 
conflict to distinguish at all times between the civilian 
population and combatants as well as between civilian 
property and military objectives and to direct their attacks 
35. Hans Blix, "Means and Methods of Combat" in UNESCO, 
Internetjgnal Dici^nBions of Hum^nit.ariftn Law. (Paris, 
1988), P.136. 
36. Article 35.2. Protocol I 
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only against military objectives. All the rules 
prohibiting certain means and methods of waging a war are 
based on the notion of euch distinction. It is also in this 
context that the legality of certain weapons can be 
questioned as all weapons are subjected to three basic 
principles, i.e., necessity to use them, the proportionality 
of their use and obligation of not causing unnecessary 
38 
sufferings. 
(a) Idea of Restraint: The idea of restraint seems to have 
come from the teachings of Rousseau who urged that no 
suffering be inflicted, no injury caused and no destruction 
or damage brought about which was not necessary for the sole 
legitimate purpose of overcoming the enemy. 
Suffering, injury, destruction or damage should 
not be inflicted for personal reasons or for 
punishment. From among several available means of 
achieving a legitimate military aim, only those ones 
should be chosen which inflicted least suffering, 
injury, destruction or damage. It can be said, for 
example, that if an enemy soldier can he placed hors de 
comb^ tt by being taken prisoner he should not be 
injured; if he can be disabled, he should not be killed 
and if he can be neutralised by light Injury, he should 
not be severely wounded. 
37. Article 48, Protocol I. 
38. Ingrld Detter De Lupls, The Law of War, (Cambridge, 
1987), PP. 177-31, 
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While this reasoning obviously cannot be BO rigorously 
applied as to oblige a soldier in the heat of battle to aim 
only at non-vital parte of the enemy's body, important 
conclusion follows from it and most existing restraint can 
39 
infact be said to have been drawn from it. 
This is tr^ ue notably of the prohibition of the use of 
means and methods likely to cause superfluous injury or 
unnecessary sufferings. The requirement that a distinction 
should at all times be made between the civilian population 
and combatants and between civilian object and military 
objectives and that military operation be directed only at 
the latter, is also derived from the notion that enemy can 
be subdued by attack on such objectives, and that it is 
therefoi-e, not necessary to direct military operation 
against the civilian population or against civilian objects. 
(b) Unnecessary Sufferings: Article 35(2) of Protocol I 
prohibits the use of weapons etc causing "superfluous injury 
or unnecessary suffering". The main questions concerning 
this article are the meaning of the word "unnecessary" and 
how "suffering and injury" can be measured. The latter 
problem is perhaps the least intractable. The injury caused 
by a weapon may be measured. The suffering inflicted by a 
weapon depends on individual's reactions which vary greatly. 
It is hai-d to quantify, even though it seems evident that 
some weapons would unquestionably cause more sufferings than 
other. For example, a gas merely rendering a soldier 
39. Blix, n.35, P.137. 
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unconeoious for short time, as compared to a gas causing 
cramp and paralysis for prolonged period. At a conference of 
government experts from a wide variety of States, it was 
generally considered that injury and suffering included such 
factors as mortality, the pain and severity of wounds, 
permanent damage and disfigurement. Most discussion of this 
article dealt with the guidance it may give as to the 
40 
legality of particular weapons. It may, therefore, lead us 
to a conclusion that it is unlawful to use a weapon which 
causes more suffering or injury than another which offers 
the same or similar military advantage. 
Connected with it is the provision of Article 36 which 
makes it mandatory for a "High Contracting Parties" to 
examine while studying, developing or acquiring any new 
weapons to ensure that their use is not going to contravene 
the prohibitions imposed by the Protocol and other rules of 
International law. Evidently even without an article of this 
kind, it is incumbent upon a State to determine whether the 
means or methods of warfare it might employ are legal. 
Nevertheless, this article serves to underline this duty 
which has been hailed as a "practical means of hightening 
government attention to the problem of weighing the military 
41 
merits against the humanitarian demerits of new weapons". 
(c) Principle of Distinction: The principle of distinction 
is the basis of reasoning of several important rules 
40. Ibid, P.138. 
41. Ibid, P.140. 
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concerning means and methods of warfare. Most of them are 
found in Article 51 of the 1977 protocol I. 
i. Indiscriminate lisumsL- According to Article 51(4) 
attack may not be carried out by resort to a means or method 
which cannot be directed at specific military objective or 
means or method of combat the effect of which cannot be 
limited as required by this protocol. 
There are, however, some differences of opinion as 
to whether any weapons actually existed which could not 
be directed at a specific military objective or the 
effects which could not be limited as required by the 
rule of proportionality. (One view was that the lawful 
42 
use of means of combat depended upon circumstances). 
Bacteriological weapons, the use of which ie 
banned under the 1925 Protocol, are the one which can 
be difficult or impossible to direct. The same would be 
true to many environmental means of warfare. 
While it may be queried whether it ie justified to 
exclude the existence or possible emergence of means of 
warfare incapable of being directed at military objectives, 
it ie certainly correct to say that legality of the use of 
most weapons depends upon the manner in which they are 
employed, A rifle may be lawfully aimed at the enemy or it 
may be employed indiscriminately against civilians and 
soldiers alike. Bombs may be aimed at specific military 
target or thrown at random. Thus the indiscriminate use of -
42. Ibid, P.144. 
51 
weapons would be prohibited not the weapons as such. 
The question as to whether there can be means I.e., 
weapons the effects of which cannot in any circumstances be 
limited as required by the rules of the Protocol, is most 
likely to be answered in the negative. That rule requires 
that the incidental effect upon civilians and civilian 
objects roust not be excessive in relation to the direct 
military advantage anticipated. If the means i.e. weapons 
are at all capable of being directed, one can always 
envisage the location of military target so isolated that an 
infringement of the rule of proportionality is 
inconceivable. Hence the legality of the use of such weapons 
would depend upon the circumstances. 
The difference of opinion regarding the existence of 
indiscriminate means of combat does not extend to 
indiscriminate methods of combat. The question that arises 
here is that whether a particular use or method of use of a 
weapon is indiscriminate. The laying of unanchored automatic 
sea mines - prohibited by the Hague Convention No. VIII - is 
a classical example of an indiscriminate - illegal - method 
of using a weapon. There are a number of methods of combat 
which do not permit direction at a specific military target 
or limitation in their effects, as required notably by the 
rule of proportionality. One such method is area 
bombardment. Under Article 51 Paragraph 5(a) of Protocol I a 
ban is introduced upon attacks 
By bombardment by any method or means which treats 
as a single military objective a number of clearly 
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separate and distinct military objectives located 
in a city, town, village or other area containing 
a similar concentration of civilians or civilian 
objects. 
The author of this article considered it necessary to 
refer to ^massive' bombardment, 'target area' bombardment or 
'carpet bombing', since all are covered by this prohibition. 
The adoption of this provision is seen as an important 
humanitarian gain as the bomardment of urban areas 
containing scattered military objectives has been one of the 
worst methods of warfare from the viewpoint of civilian 
populations. 
(ii) Starvation: Article 54 of Protocol I on the protection 
of objects Indispensable to the survival of civilian 
population was adopted by consensus. It lays down in its 
first sub-paragraph that "Starvation of civilians as a 
method of warfare Is prohibited". This is really an 
introductory statement of the aim of the Article. The 
precise legal injunctions which may help to achieve this aim 
are found in the following sub-paragraphs and also in 
Article 55, protecting the natural environment and in the 
provisions on relief etc., under Article 68-71. 
Article 54.2 of the same Protocol protects "objects 
indispensable to the survival of the civilian population" 
against attacks, destruction and removal etc. even by way of 
reprisal action. It offers a number of examples of such 
objects. They are food, agricultural areas, crops, animals, 
drinking water installation and supplies and irrigation 
works. The list offers a very useful guidance. 
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There are eome important limitatione upon thie new rule 
designed to give effect to the principle of distinction. The 
first is that objects used as "sustenance solely for member 
of armed forces" of the adversary are not protected. It is a 
restricted exception. A food supply needed by the civilian 
population does not loose its protection simply because it 
is also used by the armed forces and may technically qualify 
as a military objective. It has to be used exclusively by 
them to loose its immunity. And even more understandable 
exception is the case where the objects are used by the 
adversary "in direct support of military action", although 
not as sustenance. It is not prohibited to shell the enemy 
merely because he is in food growing or a food supply area. 
Such areas may obviously also be fired upon so as to deny 
43 
the enemy access to them. 
(d) Rule of Proportionality: The rule of proportionality is 
included in Article 57.2 (a) sub paragraph 3 of Protocol I 
which enjoins: "refrain from deciding to launch any attack 
which may be expected to cause incidental loss of civilian 
life, injury to civilians, damage to civilian objects or a 
combination thereof, which would be excessive in relation to 
the concrete and direct military advantage anticipated". 
Article 57 as a whole deals with "precautions in attack" and 
the insertion of this principle in this context is intended 
to indicate that the principle is adopted for the purpose of 
urging restraint not of legitimising civilian losses. 
43. Ibid, P.143. 
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As an obligation under Article 57 para 2(b) of Protocol 
I, an attack which is already underway ehall be cancelled or 
BUBpended where possible - if it becomee apparent that the 
object is not military one and that there is a danger of 
excessive loss of civilians life or civilian object in 
relation to military advantage anticipated. 
It ie frequently said that it is impossible to assess 
what civilian losses are disproportionate to a specific 
military advantage. The notion of any quantifiable 
proportion is perhaps somewhat reduced, but basically the 
Judgement which is to be exercised is the same. The 
Judgement necessarily contains a large subjective element. 
How important is the military advantage gained by the attack 
? How serious are the civilian losses to be regarded ? Only 
practice, world opinion and the judgement of tribunal will 
answer these questions. Some represetatives were of the 
opinion that it would have been better not to include the 
rule of proportionality, because it tended to blur the clear 
cut principle of distinction and could be abused. No body 
will deny, however, that many attacks in armed conflicts by 
whoever conducted, will result in losses, injury and damage 
to civilian population and civilian object. The view 
prevailed that it was preferable that the law should reflect 
this reality and be used to enjoin restraint rather than be 
silent on the matter and leave it entirely to the practice 
44 
of the belligerent. 
44. Ibid, pp.148-9. 
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(e) Protection of Natural Environment: Article 35.3 of 
Protocol I lays down as one basic rule regarding methods and 
means of warfare i.e. that "It is prohibited to employ 
methods or means of warfare which are intended, or may be 
expected, to cause wide spread, long term and severe damage 
to the natural environment". 
In Article 55 of Protocol I, the general rule is 
elaborated and adapted to a particular context, "Care shall 
be taken in warfare to protect the natural environment 
against wide spread, long term and severe damage. This 
protection includes a prohibition of the use of methods or 
means of warfare... and thereby to prejudice the health or 
survival of the population". 
Since most armed action will cause some environmental 
damage, it was evidently necessary to find a wording 
limiting the scope of the ban. The working group 
proposed that the decisive criterion be "the stability of 
the ecosystem". This pharase, which was possibly deemed not 
altogether explicit by a conference of legal and military 
experts, was discarded and replaced by the expression "wide 
spread, long term and severe damage". All three criteria 
must be present for the ban to be applicable to a means or 
method of warfare. In Article 35 paragraph 3 of Protocol I 
such means and methods are banned generally. In Article 55 
of Protocol I this ban is related to the harm which might be 
caused to the health or survival of the population. 
Thus the phrase "methods and means of warfare" finds 
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reference in a number of articles of Protocol I. But it 
remaine unclear aB to what exactly ie meant by the term 
45 
"meane and methods of warfare". This may create a problem 
for Parties to the Protocol engaged in a war to agree on 
practical application and precise meaning of some of its 
more important provisions concerning the way in which wars 
are to be fought. 
Moreover, the Protocol I diecusses the question of 
means and methods of warfare in a general rather than a 
specific sense. In other words, It does not prohibit 
particular weapons but tries to limit the certain categories 
of arms by reaffirming traditional principles of 
international humanitarian law. 
There are, however, sound practical and historical 
reasons why the 1977 Protocols do not address themselves to 
the issue of prohibiting specific weapons. In the first 
place, weapons can become out dated by rapid technological 
change. Secondly, the political obstacles in the way of 
reaching a consensus internationally on the banning of 
specific weapons are immense. Question of weapons control 
being intimately linked to issue of national security and 
super-power politics, are more sensitive. Moreover, their 
technical complexity is such that, had it been attempted to 
incorporate them in the Protocols, agreement on the 
Protocols might never have been possible. 
45. On this point, see for details, P.J. Cameron, 
"Limitation on Methods and Means of Warfare", in D.W. 
Grieg (Ed.), The Australian Yearbook of International 
Laii, (Canberra) Vol.9, 1985, PP. 247-61. 
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Attack agairiBt the natural environment even by way of 
reprisal is also prohibited under Article 55.2 of Protocol 
I. A further relevant provision in Protocol I repeated in 
Protocol II is the prohibition against attacks on dangerous 
Installations. These are for example Dams and Dykes which if 
attacked can release dangerous forces to the detriment of 
the environment and to the civilian population. Of 
particular significance are attacks on Nuclear Installation. 
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All such attacks are prohibited under Protocols of 1977. 
Methods of warfare such as perfidy, terror, reprisals 
are strictly forbidden under the law. Protocol I provides a 
specific prohibition of killing, injury or capturing an 
adversary by resort to perfidy. It gives a clear definition 
of perfidy under Article 37 and equates it with treachery. 
6. Internal or Non-International Armed ConflintB 
Prior to the adoption of Geneva Conventions of 1949, 
internal conflict was an area not dealt with, by any 
international legal regulation, such an internal strife 
dominantly perceived to be a problem falling under domestic 
47 
jurisdiction and to be governed by its municipal law only 
But this approach underwent changes in the wake of lesson 
drawn from Spanish Civil War and compaign for international 
protection of human rights. Under the new awakening it was 
strongly felt that a minimum of humanitarian legal 
46. Article 56, Protocol I. 
47. Georges Abi Saab, "Non-International Armed Conflict in 
UNESCO(Ed.), International dimensions of Humanitarian 
Lail, (Paris, 1988) p.217. 
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regulation should apply in all armed conflicts regardleee of 
48 
their internal or international character . The result was 
the incorporation of Article 3 common to all the four 
Conventions of 1949. This article which was called "a 
Convention in miniature" or "convention within convention" 
provided 
In the case of armed conflict not of an 
international character occurring in the territory 
of one of the High Contracting Parties, each party 
to the conflict shall be bound to apply, as a 
minimum, the following provisions: 
(1) Person taking no active part In the 
hostilities including members of armed forces 
who have laid down their arms and those 
placed hors de cambat by sickness, wounds, 
detention or any other cause, shall in all 
circumstances be treated humanely, without 
any adverse distinction founded on race, 
colour, religion or faith, sex, birth or 
wealth or any other similar criteria. 
To this end, the following acts are and shall 
remain prohibited at any time and in any place 
whatsoever with respect to the above mentioned 
persons: 
(a) Violence to life and person, in particular 
number of all kinds, mutilation, cruel 
treatment and turture; 
(b) Taking of hostages; 
(c) Outrages upon personal dignity, in particular 
humiliating and degrading treatment; 
(d) the passing of sentences and carrying out of 
execution without previous judgement 
pronounced by a regularly constituted court, 
affording all the judicial guarantees which 
are recognised as indispensable by civilized 
people. 
(2) The wounded and sick shall be collected and 
cared for. 
48. Ibid, p.219. 
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An impartial humanitarian body such as the 
International Committee of the Red Cross, may 
offer its services to the parties to the conflict. 
The parties to the conflict should further 
endeavour to bring into force, by means of special 
agreements, all or part of the other provisions of 
the present Convention. 
The application of the preceding provisions 
shall not affect the legal status of the parties 
to the conflict. 
As is evident, the scheme of this Article is to secure 
the minimum protection and humanitarian treatment for the 
victims of internal conflicts. But the deceptively simple 
expression "armed conflict not of an international 
characters", has not proven easy to apply to the 
multiplicity of circumstances under which violence may 
49 
breakout in a state. Naturally difficulties in giving 
life to Article 3 is clear. Experience of internal wars 
shows that the established governments generally deny that 
Article 3 is applicable because they consider their 
opponents to be traitors and criminals. Similarly insurgents 
or rebels refuse to be bound by it on the ground that it 
would deprive them using terrorism which is an important 
weapon for them in the absence of any war machinery at their 
disposal. Moreover, Article 3 does not expressly protect Red 
Cross or Medical Personnel. It does not bar government from 
punishing rebels except in a formal way. The International 
Committee of the Red Cross (ICRC) may offer its services, 
the governments are not obliged to accept. Bombardment are 
49. Richard R. Baxter "The present and future Law" in John 
Norton Moore (Ed.) LaH and Civ i l War in tM modfini 
world. (Baltimore, 1974) p. 519. 
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but Tfiiniinally regulated. No specific provision exists for 
making exception to blockade for the benefit of enemy 
50 
civilian population. 
Thus the existence of Article 3 could make little dent 
to prevent savagery in internal strife. 
The generally unsatisfactory state of the law 
concerning the Internal conflict had led to the Secretary 
General of the United Nations to suggest that this is an 
area of the law where elaboration of additional rules "in 
the form of a protocol or of a separate additional 
convention" is called for. However, later there emerged a 
substantial amount of support for the Secretary General's 
idea of moving ahead with a protocol to be applied in 
internal conflicts. At the ICRC sponsored conference of 
government experts, much of the discussion and deliberation 
51 
took place for a generally accepted legal norms. 
Ultimately in this respect the protocol was adopted in 1977 
as a second additional Protocol to the four Conventions. It 
modified the provisions of Article 3 in view of its 
deficiencies and even elaborated many of its points. 
The contribution of the Protocol II to Article 3 has to 
be sought in the substantive protection it provides for the 
potential victims of armed conflict it governs. These are 
described in article 2 as "all persons affected by an armed 
50. Howard J. Taubenfeld, "The Law of War in Civil War" in 
John Norton Moore(Ed.) Law and Civi1 War in the modern 
world. (Baltimore. 1974) pp. 516-7. 
51. Baxter, n.49, p.532 
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conflict as defined in Article I". There are three parte 
of the Protocol (Part II, III, IV) devoted to the 
substantive protection of innumerable persons. 
Part II follows a human rights approach while Part IV 
on civilian population is by contrast strongly influenced by 
a "Law of War" approach. Part II prescribes "human 
treatment" of all persons in their power by the Parties to 
the conflict without distinguishing between those who had 
taken part in hostilities and those who had not. Part III 
guarantees the same human treatment on wounded, sick and 
shipwrecked. Part IV on the other hand necessarily 
distinguishes civilians as those who do not "take" direct 
part in hostilities and who are consequently entitled to 
general protection against the dangers arising from military 
53 
operation from those who do take part in hostilities. 
However, internal armed conflict covered by protocol II 
constitutes only one part of the non-international armed 
conflict governed by common Article 3. Thus the common 
article 3 continues to apply to all the armed conflicts 
governed by Protocol II and can thus fill the gaps left open 
in the Protocol such as the one relating to the role of 
54 
ICBC. 
The Protocol does not help, however, in providing 
either any guidance as to the definition of non-
52. Abi-Saab, n.47, p.233 
53. Ibid. p.235. 
54. Ibid. p.236. 
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international armed conflict, of which it covers only one 
epecief:;, or a prooedui-e for the determination of the 
existence of fjuch a conflict, and of course it remains 
silent on the role of international humanitarian organism in 
65 
securing the observance of humanitarian rules, 
7. Protfiction of Cultural Ohiecta and ElflCfifi o£ Worship 
Primarily Haque Convention of 1954 afforded protection 
to the cultural property which is stated to be property of 
great importance to the cultural heritage, for example, 
monuments, architectural sites, works of art, museum, 
manuscript and books of artistic, historical or 
56 
archeological interest, libraries and archives. However, 
Protocol II widens this protection to include all places of 
worship and other civilians objects and buildings whether or 
not they are of the quality demanded by the Haque 
57 
Convention . In case of doubt whether the object is 
civilian or not, it must be presumed to be a civilian 
object, hence exempted from attack. At the Bame time 
Protocol has also prohibited the use of such objects in 
support of military efforts or making it an object of 
58 
reprisal attack. 
55. Ibid. p.237. 
56. De Lupls, n. 38, p.250. 
57. Protocol Additional to the Gevene Conventions of 12 
August 1949 Relative to the Protection of victims of non-
International Armed Conflict (Protocol-II of June 
1977), Article-16. 
58. Frotocol-I, Article 56. 
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8. Protection of Works and Installation Containing Dangerous 
Forces 
According to article 15 of the Protocol II works or 
installations containing dangerous forces, namely dams, 
dykes and nuclear electrical generating station shall not be 
made the object of attack, if such attack may cause the 
release of dangerous forces which may result in the severe 
losses among the civilian population. Attacks have not to be 
carried out on such objects on the above ground even if 
these are military objectives. 
9. Implementation and Enforcement of Humanitarian Law 
Implementation of humanitarian law consists in respect 
for its provision, i.e. its effective application, the 
supervision of that application and the repression of any 
59 
violation. 
In this connection it must be stressed that given the 
purpose of humanitarian law, its implementation is a matter 
of utmost importance. Undoubtedly, no legal order can have 
any meaning if its rules are not effectively applied when 
the need arises. But this observation is particularly 
relevant in case of international humanitarian law which is 
applied in the context of war, a context where lives of 
60 
human beings are constantly at risk. 
In any case, the imperative necessity of implementing 
international humanitarian law was clearly a major concern 
59. Gerald Niyungeko, "The implementation of International 
humanitarian law" Tnternatjonal Review of the Red Cross 
(Geneva) March/April, 1991. p. 106. 
80, Ibid. p.106. 
64 
of the authors of the Geneva Conventions and additional 
61 
Protocols. This is evidenced from the study of provision 
enshrined iii these instruments. 
(i) Pact Sunt Servanda 
The best guarantee that international humanitarian law 
would be applied clearly lies in the respect shown by States 
for this basic maxim. By formally accepting the Geneva 
Conventions and in the case of some by acceding to their 
additional protocols States have undertaken to ensure that 
these instruments are respected by everyone under their 
authority, irrespective of any express provision on the 
62 
subject in the Conventions themselves. The very common 
article 1 which reads "The High Contracting Parties 
undertake to respect and to ensure respect for the present 
convention in all circumstances" is nothing but State's 
63 
affirmation that they will be applied "in good faith". 
(ii) System Of Supervision 
The state parties to the Geneva Conventions and their 
additional Protocols have agreed also to submit themselves 
to supervision by the Protecting Powers, their substitutes 
64 
or the ICRC. In this respect common articles 8,8,8 and 9 
and the four Geneva Conventions provides that "the present 
convention shall be applied with the cooperation and under 
61. Ibid. 
62. Yves Sandos, "Implementing International Humanitarian 
Law" in UNESCO(Ed.) International Dimensions of 
Humanitarian Law, (Paris, 1988), p. 261. 
63. Niyungeko, n.59, p.106. 
64. Ibid. p.128. 
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the ecrutiny of the Protecting Powers whose duty it ie to 
pjafeguard the intereete of the Parties to the conflict. But 
the Fjtudy shows that this institution for various reason did 
not work well and has rarely been applied. Some of the main 
65 
reasons for this situation are described as follows 
the fear that the designation of a Protecting 
Power will be seen as recognition of the other 
party (where it is not recognised); 
Unwilling to admit that an armed conflict 
exists or that there are differences of opinion 
as to the character of a conflict; 
the maintenance of diplomatic relations between 
belligerents; 
the pace of events in some ware; 
the difficulty of finding neutral States 
acceptable to both parties and able and willing 
to act in this capacity. 
As for the substitutes for the Protecting Powers, 
Article 10, 10, 10 and 11 common to the four Conventions 
presents a series of substitution solution, the main idea 
being that, in every case, there must be an institution to 
supervise the application of humanitarian law. ICRC can act 
as substitutes for Protecting Powers but can also act 
outside this system as an impartial humanitarian 
organisation under article 9,9,9,10 and Article 3 common to 
the Conventions. The problem however, is that the 
supervising body is external and is subjected to the State 
66 
in conflict. 
65. Sandos n.62, p.271. 
66. Niyungeko, n.59, p.129. 
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(iii) The Special Role Of The ICRC 
The ICRC can play the part of a pjubf-ititute for a 
Protecting Power, it can even act outside thie eyetein as an 
impartial humanitarian organisation under Article 9,9,9,10 
and Article 3 common to the Geneva Conventions. 
The ICRC has been entrusted with this special role 
because no organisation was specifically appointed to act as 
substitute which could "offer all guarantees of impartiality 
and efficacy" -- a pre-requieite for an organisation to work 
in that capacity. The ICRC has, however, amply demonstrated 
its impartiality and potentialities on many occasions. Later 
on this account, it has even been cited as an example of the 
kind of organisation referred to above by the protocol I of 
67 
1977. 
Let U6 now examine how does the ICRC perform its role. 
The ICRC has infact played a considerable role, even 
though it has rarely been able to assume all the task 
incumbent upon a Protecting Power. But it cannot be said to 
have done so dejure. At present one of the main problems 
with any humanitarian work is the effect it might have on 
politics. States involved in a conflict very often disagree 
in their definition of the conflict or even on whether it 
exists. The ICRC finds its strength in avoiding this pit 
fall. 
The ICRC is empowered to offer its services in 
different capacities, as a substitute or "quasi-substitute" 
67. Sandos, n.62, P.274. 
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within the eyetem of Protecting Power, ae an impartial 
humanitarian organisation outside that system, and on the 
basis of its task, recognised by the statutes of 
International Red Cross, of "working for the faithful 
application" of the Geneva Conventions. But the ICRC does 
not generally divulge on what grounds it offers its 
services, for if it did, this might be a major reason for 
68 
rejecting them. 
It is perhaps because of this necessary ambiguity, 
together with its recognised efficacy and impartiality, that 
the ICRC does a great deal - although etill far from enough 
- to monitor the application of the Geneva Conventions. From 
among the choices of justifying its actions in strict legal 
terms or of giving practical help to victims, it chooses the 
latter. 
(iv) Repression of Breaches 
The trial of individual for war crimes has been largely 
superseded by the modern system of the penal repression of 
"grave breaches" established in the Geneva Conventions of 
1949 and extended in Protocol-I of 1977. Hitherto, the trial 
of war criminals had been seen as an exercise of the right 
of self help enjoyed by States as part of their sovereignty. 
But under the Geneva Conventions of 1949, a new system was 
introduced whereby the trial of perpetrators of "grave 
breaches" has been made quasi mandatory. The Conventions 
impose legal obligations upon State parties to (i) enact any 
68. Ibid, P.275. 
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l eg i s la t ion neceeeary to provide effect ive penal sanctionFj 
for any person comiriitting or ordering the coirimieeion of 
"grave breaches" of any of the Conventions and to (ii) 
search for such persons and bring to trial, irrespective of 
their nationality, before its own court, subject, of course 
to certain safeguards of trial and defence. The State party 
may also if it so pi-efers, under its own legislation hand 
such persons over to another State party which has made out 
69 
a ]2rima facia case. In this regard, each of the four 
Geneva Conventions has enumerated a number of acts as "grave 
breaches" within its meaning for the purpose of repressing 
70 
them and preventing their occurrence. Upon examination 
however, it reveals that most of the acts listed as "grave 
breaches" are already serious war crimes. War crimes, as 
defined in the Charter to the London Agreement of August 08, 
71 
1945, are of three categories (i) crimes against peace 
(ii) crimes against humanity (iii) War crimes i.e., 
violations of law of war. Criwes against humanity and crimes 
against peace are not included within "grave breaches" and 
therefore stand outside the Geneva Conventions system of 
penal jurisdiction and repression. Thus Detaining Power lies 
under no obligation to bring persons accused of those two 
69. First Convention, Article 49j Second Convention, 
Article 50; Third Convention, Article 129; Fourth 
Convention, Article, 146. 
70. Jose Luis Fernandea Flores "Pepression of Breaches..,." 
International Review of the Red '^•-'•^r^P.^ (Geneva), May-
June-1991, PP.259-263. 
71. Ibid, PP.250-1. 
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categorieFj of war c i - iminal i ty to t r i a l . However, pereoriB 
accused of committing war crimes in an armed conflict have 
72 
to be tried or handed over, if its law permitfj. 
Although no resort to the Geneva System of repression 
of "grave breaches" is known since the Conventions came into 
force in 1950, there has been no dearth of acts that 
amounted to "grave breaches". Also, the perpetrators and 
evidence against them have been available to the Detaining 
Power. The situations which prevailed in Europe and Far East 
at the end of the second. World War was unique. That war 
concluded with the total defeat of the enemy State and the 
occupation of whole of their territories. Although the 
crimes were gross and committed on a huge scale, the war 
crimes trials (Nuremburg trials and Tokyo trials) held 
between 1945-50 led to considerable criticism and 
dissatisfaction. The Geneva Conventions of 1949 and Protocol 
I of 1977 attempted to remove some of these criticisms. 
Nevertheless, inspite of the fact that no person has in 45 
years since the Conventions came into force, brought to 
trial for a "grave breach" of those Conventions, Protocol I 
continued and expanded the system of penal repression of 
"grave breaches". Article 85 extended the list of "grave 
breaches" to include battle crime, the Protocol, in Article 
75, improved the evidentiary and procedural safeguards in 
penal proceedings. 
72. G.I.A.D. Draper, "Implementation and Enforcement of 
Geneva Conventions", Recueil Des Cours (The Hague), 
Vol.164, 1979, P.37, 
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Further no attempt was made to introduce any new mode 
of enforcement of the law except the International Fact 
Finding Commifjeion. The reason why there had been no resort 
to trials for "grave breaches" of Geneva Conventions was 
that most of the poet-1945 armed conflicts to which the 
Conventions have been applicable concluded with a general 
armistice and without the total surrender of either Party, A 
belligerent with members of its armed forces held as POW by 
the enerny is reluctant to embark upon war crimes trials 
against enemy personnel even if evidence of gross 
criminality be available. Reciprocity may be a factor 
inducing implementation of the law of war but it rnay also be 
a factor dissuasive of enforcement of that law by penal 
process. A further impediment to the penal enforcement of 
the law of war is the difficulty in securing the surrender 
of a suspected war criminal to the State where the crimes 
were committed or which holds the evidence against the 
suspect. This evidence cannot in many cases be made 
available to the State in which the suspect is found. 
Moreover, the international penal law system is still 
in a rudimentary stage and weak. The modern system of penal 
repression of "grave breaches" has reduced the competent 
jurisdiction exclusively to the court of Detaining Power, 
Thus the multi power court such as the International 
Military Tribunal at Nuremburg and at Tokyo have today no 
competence in respect of "grave breaches" of Geneva 
Conventions and Protocol I. As "grave breaches" include most 
71 
of the exifjting war ci-imes except crimee against humanity, 
it would appear that all kinds of special courts and 
occupation courts are also excluded. Court rnartials are 
competent to entertain war crimes charged against POW if so 
competent under the law of the Detaining Power. 
(v) International Fact Finding Coromiesion 
Geneva Conventions also include some provisions on 
enquiries. Under Article 90 of the Protocol I, an 
International Fact Finding Commission can be established to 
enquire into the allegations made by another party with 
respect to grave offences or serious violations if not lees 
than twenty State parties accept its competence. The 
commission will be composed of "fifteen members of higher 
moral standing and acknowledged impartiality" which will be 
elected for five years by the parties who declare their 
faith in it. Besides, there are a number of other procedures 
which the convention has sought to include so as to prevent 
73 
serious infraction of the law. 
(vi) DiBsemination 
Bearing in mind the provision of the common Article I 
of the Conventions of 1949, that the Parties agree to 
"respect and to ensure respect" for the Conventions, the 
dissemination and Instruction provision Is a valuable and 
necessary part of implementation process. Law observance 
will not be easy if the existence and contents of the law is 
not brought to the knowledge of those required to observe it 
73. Sandoz, n.62, PP. 275-80. 
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in armed conflicts. Hence, the communication of 
legislative text and directions has been made obligatory. 
Moreover, such obligation includes training of personnel, 
providing for legal advisers and translating the text in 
75 
local languages of States to facilitate understanding. 
But unfortunately much remains to be achieved and many more 
76 
things need to be done in the area of dissemination. 
(vii) Extra Syetemic Means of Enforcement 
One such extra systemic form of compulsion is the 
influence of public opinion. The fear of the "mobilisation 
of shame" may serve as a source of restraint. This is much 
due to the press and other forms of media. But it also does 
77 
not go without difficulty. 
10. A Sum OP 
The Geneva Conventions of 1949 and their two additional 
Protocols of 1977 have sought to augment and strengthen the 
humanitarian content of law of war in the light of 
inhumanity experienced in the second World War and the armed 
conflicts, both international and Internal, that have taken 
place since the conclusion of that war. Geneva Convention.?; 
were primarily concerned with the protection of service 
personnel, i.e. the sick, wounded, shipwrecked and prisoners 
74. Draper, n.72, PP.19-22. 
75. Sandos n.62, PP.262-3. 
76. De Lupls, n.38, P.324. 
77. J.F. Thompson "Repression of Violations" in D.W. Grieg 
(Ed.), The Australian Yearbook o£ International Law, 
(Canberra), Vol.9, 1985, P.326. 
73 
of wax-, with one (the fourth) Convention devoted exclusively 
to the protection of civilian war victime who found 
theiriFjelves in enemy territory or in territory occupied by 
the enemy. As it wapj in occupied territory that civilians 
were subjected to grossest cruelties and inhumanities 
including extermination in the second World War, particular 
emphasis was laid upon ensuring proper protection of 
civilians in such areas. 
The post second World War experience revealed two 
lacunae in the humanitarian law of war as established by the 
Geneva Conventions of 1949, first, the anachronistic and 
fragmentary nature of much of the Hague Conventions No. IV 
of 1907 governing the conduct of hostilities on land and, 
the second, the inadequacy of the law governing Internal 
armed conflicts. The first was met by protocol I and the 
second was responded, less satisfactorily, by protocol II. 
While these two Protocols made a final improvement and 
amplification of rules governing the conduct in war and 
extending protection, it did little to ensure the effective 
implementation of these rules and penal repression of "grave 
breaches". No doubt, in the humanitarian content of the law 
of war there has been much advancement. But in the methods 
available for its enforcement there has been little 
progress. A closer examination of working of the enforcement 
mechanism reveals many Inherent weaknesses. Moreover, the 
institution of Protecting Powers failed to play any role. 
Being an NGO (not armed with power of sanctions) ICRC can do 
74 
little for the effective implementation of the law. There 
exists no permanent international body to perform the role 
of supervising implementation nor it is likely to be 
establiehecl in the present climate of international 
relations. The fact that not a single person has so far been 
tried for "grave breaches" while there have been a numerous 
cases of it in the P06t-1945 armed conflicts, only reflects 
the embroynic nature of International Penal System. The 
introduction of International Fact Finding Commission may be 
taken as a positive step but it is so complex that it can 
also not work without difficulty. Moreover, no permanent 
international criminal court yet exists, which can try the 
grave offenders of "grave breaches" for the purpose of 
repressing them. 
In view of such situation, effective implementation of 
international humanitarian law appears to be a distant goal 
and can hardly be hoped to be achieved without the change in 
State's attitude. But this does not however, mean that it 
cannot possibly be done at all. What can therefore, be 
suggested that in order to ensure respect and secure 
implementation of international humanitarian law the task of 
diBsemlnation of the text of it should be carried out by 
States more vigorously amongst military personnel and 
civilian population both. All the actions to this end should 
be a part of State's peace time efforts. 
CHAPTER - III 
ISLAMIC CONCEPT OF INTERNATIONAL HUMANITARIAN LAW 
The concept of War in 16lam often finds mention in the 
discoui-seG relating to dlhSid. (Holy War) . Hov?ever, the kind 
of War that Islam preaches is always inspired by the feeling 
of compassion and sacred motives. In fact, Islam has 
developed a course of principles of humanisation and 
regulation of warfare. It ie in thie context that this 
chapter has been attempted. Here we will evaluate the 
Islamic framework of laws governing the conduct of 
hoetilltiee and warfare. We will also look into the question 
as to how Islamic concept differs from that of modern 
international humanitarian law. 
Basis Q£ Islamic Law 
At the very outset, it must be kept in mind that the 
precepts of Islam constitute a solid chain of principles 
which encompass all the affairs of believers in his 
relationship with God, with himself and with his fellow men. 
Thus, besides being a religion and a moral code, Islam is 
1 
also a system of law. The Islamic humanitarian law in this 
respect, is the basic element and fundamental part of the 
sam^ ^ legal system. Its concept is based not only on the 
notion of armed conflict but also on the Muslim faith, on 
The Western Jurisprudence also talks about the concept of 
"just war". 
1. Sobhl Maharoassani, "The Principles of International law 
in the light of Islamic Doctrine, "Recueil Pes Cours 
(The Hague) Vol, 117, 1966, p,220. 
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the nature of Islamic legal system and its conception of 
relation between the Islamic world and world outside 
9 
itself. 
It must also be remembered that the Islamic legal 
system, just by its very nature is not a secular legal order 
but one of a divine and sacred origin. It constitutes a 
specific application of the Islamic faith to human 
relations. Islam is not only a religion but also a set of 
rules which governs the behaviour of the faithful and 
organises their relations within society. Under Islam, faith 
and legal order form an inseparable whole, with faith as the 
3 
source and the legal order as its necessary compliment. 
Second remarkable feature of Islamic law is that unlike 
Weetei-n or contemporary practices, it does not divide law 
into public and private or positive and natural or municipal 
or international, rather the Islamic legal eyetem comes 
under the single fabric of law and is universal in its 
4 
application. Thus, humanitarian law in Islam has come to 
have the same legal source as any other branches of Islamic 
Jurisprudence, namely, the holy Quran and the Sunt^ ah (the 
Prophet's traditions, words and deeds), jurists unanimous 
2. Hamed Sultan, "Islamic Concept" in Unesco, International 
Pi mens ions of Humanitarian F.aw (Paris, 1988), p>29. 
3. Ibid. 
4. C.G. Weeramantry, Islamic lurlsprudence - An International 
Perspective. (London, 1988), p.131. 
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agreement, analogy and equity, hence it constituted a part 
5 
of General law i.e. Shariat. The Qur'an. the basic source 
of Islamic Shariat has been revealed upon the Prophet 
Mohammad (peace be upon him) for the entire humanity of the 
world. The Almighty God addresses himself through the holy 
book to all peoples across both time and space, without 
6 
distinction and discrimination of any kind. It is in the 
respect of universal brotherhood that Islamic law is 
conceived to be essentially international in character, 
7 
scope and application. 
Nature of War in Islam: 
The concept of war in Islam which is called sLLhaii (Holy 
War), originated as a means of protecting Muslim community 
against oppression of non-Muslim community and developed as 
"Just War" to defend freedom of religion and social order 
and to prevent aggression and injustice. It always maintains 
the character of protective, defensive and preventive war. 
It was strictly regulated and limited by compulsory legal 
8 
rules based on sacred text and equitable principles. In 
5. Mahmassani, n.l. p.235. See for a detailed study of the 
nature and sources of Islamic law, Abdulrahim P. 
Vijapur "The Dynamics of Shariah-Scope for 
Reformation", New Quest (Pune) pp.79-85. 
6. Sultan, n.2, pp.29-30. See aleo Weeramentry, n.4, p.133 
for oneness of mankind under Islamic law. 
7. Mahamassani, n.l, p.235. 
8. Ibid, pp. 279-80. 
78 
other words, war in Islam has one of two goals: protection 
of the land of Muslims against invasion, or consolidation of 
Islamic religion lest it should be wiped out. Given its .Isl 
nature Islamic war therefore, pursues virtues to establish 
9 
justice and honours the invididuals. It was to encourage 
these principles that Islam coined and adopted a completely 
novel terminology i.e. J i had F i Sa bee 1i11ah (Jihad in 
Allah's path) to present a new picture of war setting aside 
vandalism associated with such conflict, which infact 
10 
accorded it a place of distinction. 
War in general is a conflict between States. Sometimes 
violence short of war but similar to it is employed by the 
State in order to protect social order. The Islamic jurist 
who discussed the question of war under the name of 31jmr. 
(law of nations) enunciating rules laid down by the holy 
command, the tradition of Prophet or his companions 
regarding military compaign, described even highway robbery, 
apostasy and rebellion as forms calling for the holy war 
because of their potential threat to the State and public 
11 
order. 
9. Ahmed Zaki Yaroani, "Humanitarian International Law in 
Islam, A General outlook". Michigan Year Book pf 
International Legal Studies. (Ann Arbor) Vol. 9, 1985, 
p.190. 
10. Abu Aala Maududi, Aliihad Fil Islam (In Urdu) (Delhi, 
1981), p. 217. 
11. Hahamassani, n.l, pp.285-86. 
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HiBh Way Robbery 
This crime is usually termed as the great larceny. It 
is perpetrated whenever one person or more band together and 
loiter on highways displaying weapons with the intent of 
plundering, murdering or intimidating people. 
Such robbers resemble warring enemies and therefore 
deserve punishment. There is verse in the Holy Qur'an which 
12 
saye 
The punishment of those who wage war against 
Allah and his messenger, and strive with might and 
main for mischief through the land is : execution 
or crucifixion or the cutting off of hands And 
feet from opposite sides, or exile from the land : 
That is their disgrace in this world, and a heavy 
punishment is theirs in the Hereafter; 
Except for those who repent Before they fall into 
your power : in that case, know that Allah is oft-
forgiving, most merciful. 
On the basis of above Quranic verse, Jurists agree that 
euch persons should be punished but they differ on the 
degree of punishment. According to some, the kind of 
punishment depended on the character of the criminal as well 
13 
ae eerioueness of his acts. 
Apostasy 
Apostates are those people who were a declared Muslim 
but who later renounced Islam. An apostate is first, Invited 
to return to Islam. If he does not or rejects the 
12. The Holy Quran, 5:33,34. 
13. Majid Khaduri, War And Peace in the—LaH—oi—Islam 
(Baltimore, 1955) pp.79-80. 
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invitation, he is liable to a capital puniehinent. About each 
person Prophet said "He who changes his religion kill 
14 
him". Though the fiuran does not prescribe death penalty, 
there is, however, disagreement among the Jurists on the 
15 
capital punishment of an apostate. According to Abu 
16 
Hanifa, women are exempted from such punishment. 
However, collective apostasy justifies declaration of 
war .and as such is equal to rebellion and discord 
17 
(Fitnah 1 . In case of apostasy, there is another situation 
calling for the declaration of Jlimii. For example if 
apostates move to a land separate from the land of 
believers, where they cannot be reached, if they become a 
defacto Government excercising sovereignty over part of the 
Islamic territory, then they should be fought on account of 
their apostasy in the same manner as war is waged against 
foreign enemies. However, there is some difference between 
18 
war against such apostates and foreign enemies. 
14. Cited in Yamani n.9 p.195. 
15. On this point see, Abdulrahim P.Vijapur, "History of 
Religious Liberty and Tolerance: A Muslim Perspective 
of Human Rights in India, "Indo-Rritish Review (Madras) 
Special issue, media: Past and Present (Forthcoming). 
Also for a rational/liberal interpretation of the 
provision on death penalty for apostates, see his "The 
Islamic concept of Human Rights and the International 
Bill of Rights: The Dilemma of Muslim States", Turkish 
Year Rook of Human Rights (Ankara), Vol.15, 1993, 
PP.120-23. 
16. Mahamassani, n.l, p.287. 
17. Ibid, p. 288. 
18. Yamani, n.9, p.195. 
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Rebellion (Al Baghi) 
Legally rebellion is defined as the repudiation of the 
authority of Imam (Chief of the State) by dissenters or 
rebels under a claim of right of sovereignty. This amounts 
to actual resistance to lawful authority and includes all 
19 
shades of rebellion, sedition and dieeeneion. 
20 
Thus Holy Qur'an says in this connection 
If two parties among the believer fall into 
quarrel, make ye peace between them: but if one of 
them transgresses beyond bounds against the other, 
then fight ye (all) against the one that 
transgresses until it complies with the command of 
Allah: But if it complies, then make peace between 
them with justice, and be fair : for Allah loves 
those who are fair (and just). 
In other words, the Imam attempts first peaceful means 
with rebels and dissenters by persuading them to return to 
the fold of community and to conform the law. If they refuse 
to yield or if they resort to violence, then punitive war is 
21 
permissible against them. 
However, the rules governing the conduct of war against 
dissenters are somewhat different from those of fighting the 
unbelievers, e.g., dissenters prisoners are not liable for 
killing nor their property can be confiscated as spoil. 
Their arms and armaments have to be returned to them after 
22 
their submission to the Imam. 
19. MahamasBani, n.l, p,286. 
20. The Holy QurflU, 49:9. 
21. Mahamassani, n.l, p.286. See also Khadurim n.l3, p.77 
22. Khadurl, n.l3. p.79. 
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Fighting against rebels corresponds to the fighting or 
conflict referred to in common Article 3 of the four Geneva 
Conventions of 1949 and Protocol II of 1977. 
Common Tdfta 
The idea underlying Islamic humanitarian law is in no 
way different from that of modern humanitarian law which 
seeks to reconcile two contradictory issues namely, 
humanitarian consideration and the requirement of necessity, 
the former urging amity and compassion, the latter pushing 
for forces and competition. This can be judged from the fact 
that Prophet himself underlined it by proclaiming: "I am the 
Prophet of gentle compassion, I am Prophet of fierce 
23 
battle". He in this way, combined the compassion and 
battle placing compassion before battle in order to Impress 
upon the Muslim fighters that he is the hand of Justice and 
not the sword of depravity. As regards fierce battle it 
means a bloody fight but it also connotes the fighting of 
sedition rather than mere combat. 
Moreover, Jean Pictet, a Swiss Jurist and a learned 
commentator on 1949 Geneva Conventions, summarised the 
philosophy of humanitarian law in an encomassing sentence 
"Do to other what you would have done to your self". We know 
that the noble Prophet said "one will not be a believer 
unless one wishes for one's brother what one wishes for 
23. Cited in Yaroani. n.9, p,190. 
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oneself." This means that adherence to the philosophy of 
24 
humanitarian law is in Islam, a branch of the faith. 
An analysis of Islamic theory of humanitarian law shows 
that the application of its humanitarian rules is subject to 
certain conditions such as 
- the existence of a conflict. 
- the prohibition of aggi-ession. 
- respect for the dignity of the human person. 
25 
- prohibition of certain means and methods of combat. 
Existence of Confllnt 
The idea of conflict In Islam has some distinction. The 
Islamic concept does not postulate as a condition the 
existence of war in the traditional sense of the term, i.e., 
implying apart from the actual use of weapons, the 
obligation of declaration of war between two or more 
parties. As against the limitation of Common Article 2 
concerning the application of Geneva Conventions, the 
Islamic conception simply considers that humanitarian rules 
apply as soon as weapons have been used and armed forces 
deployed, without a state of war in its proper legal sense. 
It is also worth noting in this connection that Islam makes 
no distinction between various forms of ai"med conflicts, 
24. Ibid, p.191. 
25. Said El-Dakkak, "International Humanitarian Law lies 
between the Islamic Concept and Positive International 
Law", International Review of the Red Cross., (Geneva), 
March/April, 1990, p.102. 
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eBsentially, intei-national and internal or civil war. Its 
rulee are equally applicable in all kinds of armed conflict 
26 
irrespective of their nature and magnitude. 
The reason that the Islamic concept does not 
differentiate between internal and international armed 
conflict may well be that when Islam came into being the 
very notion of State was non-existent or at least was 
insufficiently defined. Consequently, the Islamic concept of 
humanitarian law, based as it is on an unlimited belief in 
divine authority, can be applied anywhere and in all 
circumstances. The scope of application of its rules 
therefore, extends through time and space to all armed 
27 
conflicts. 
Prohibition of Recourge to AggrftRBJon 
Among the basic principles of Islamic concept of 
international humanitarian law is the prohibition of 
recourse to aggression by Islamic warriors, together with 
the obligation to obey the principle of justice and 
28 
equity. The Holy Qur^an stipulates in this connection 
29 
"Fight in the cause of Allah those who fight you". 
Dignity and Integrity of Human Person 
Any act of violence which is necessary to crush the 
resistance of the enemy is however, permissible under 
26. Ibid, Pp.102-103. 
27. Ibid. PP.103-104. 
28. Ibid. P.104. 
29. The Holy Qur^an. 2:190. 
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lelamic law. Every combatant and dangeroupj non-combatant may 
30 
be killed during hoetilitiee. But even in euch cases 
(where there is no exemption and killing is allowed) Islamic 
law enforces upon the soldiers of believers to respect for 
the dignity and integrity of enemy persons. Thus a number of 
rules can be cited concerning this obligation. There is a 
prophetic saying. "Do not steal from the spoils, do not 
31 
commit treachery and do not mutilate." Prophet in fact, 
forbade mutilation even of a wounded dog. Furthermore, 
during the Battle of Eadr., he ordered that the infidels 
32 
killed should be given burial. To avoid unnecessary bodily 
harm and cruel mutilation, one of the Prophet's traditions 
33 
says "If any one of you fights, let him avert his face". 
The first caliph Abu Bakr forbade hie followers to bring him 
the heads of the enemy - a practice known to the Arabs 
before Islam. He infact wrote to the commander of his troops 
"Do not bring me their heads, for if you do, you commit an 
34 
outrage: be content to notify of their death." Abu Bakr 
even stated that "such acts were committed by ignorant 
people before Islam existed; we refuse to be likened to 
35 
them." So, once the haiilii (enemy) is killed in war, his 
dead body should never be mutilated or his head cut off and 
30 
31 
32 
33 
34 
35 
Maududl, n.lO, P.217. 
Mahamassani, n.l, P.303, 
El-Dakkak n.25, p.104. 
Mahamassani, n.l, p.303, 
El-Dakkak, n.25, p.104. 
Ibid, p.105. 
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raised at the point of lance. Abu Yala Advises the burial of 
the dead. His opinion is based on Prophet's practice after 
36 
the Battle of Eadn cited above. 
Furthermore, according to the teachings of Islam It is 
forbidden to burn the enemy warrior alive as the Holy 
Prophet himself says "no one Is entitled to punish with fire 
37 
except the one who created it, i.e. Allah." A man must 
also avoid killing his father if the latter fights in the 
38 
ranks of the enemy. All these make ample provisions with 
regard to Islam's concern for the dignity and integrity of 
human person In the heat of hostility. According to one 
tradition, when an unbeliever fell Into the trench of 
believers and died, Muslims were given money in exchange for 
the corpse but when Apostle of God was consulted on this 
39 
matter, he prohibited this deal. 
Means and Methods of Combat 
In any armed conflict the right of parties to conflict 
to choose methods and means of warfare is not unlimited. The 
fundamental rule of Islam In this respect Is laid down in 
the holy Qur'an which says "Fight in the cause of Allah 
40 
those who fight you But do not traneagrees limits," 
36. Khaduri, n.l3, p.108. 
37. Maududi, n.lO, p.225. 
38. Khaduri, n.l3, F.104. 
39. Cited in Majld Khaduri, The Islamic Law of Nations. 
Translation of Al Shayabani's Slyar, (Baltimore, 1966), 
P R R 
40. The Holy Quran, 2:190. 
68 
idea completely. There is a strong juristic writing on this 
point, Khalld al-Maliki, an Islamic scholar, has in fact 
written that a combatant is prohibited from using weapons 
capable of causing his opponent injuries that exceed the 
possible benefit achieved by combatant. He, therefore, 
suggested that the use of poisoned arrows was prohibited 
because such arrows could cause unjustified suffering to the 
43 
victim. Hilll, an Islamic theologian, goes so far as to 
44 
prohibit their use in any foi-m against the enemy. Thus 
Islamic law restricts the use of poinson, poisoned arrows 
and the application of poison on weapons such as swords and 
45 
spears were prohibited. 
(ii) Ho Qu.arter 
Wanton slaughter of the enemy was prohibited in 
accordance with the Islamic concept. The Qur'an requires 
that the enemies seeking protection must be protected: "If 
one amongst the Pagans (person of enemy character) ask Thee 
for asylum (protection), Grant it to him so that he may hear 
the words of Allah; and then escort him to where he can be 
46 
secure", 
A well known example of general proclamation offering 
quarter dates back to the conquest of Makkah when the 
Prophet announced that there would be protection for all 
44. Khadurl, n.l3, F.104. 
43. Ibid, P.198. 
45. Weeramantry, n.4, P.138 
46. The Holy Qur'an, 9:6. 
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those who entei~erj the court of Kaaba or the house of their 
chief Abu Sufian oi- who shut the door of their houses or 
47 
laid down their arms. Therefore, to order that there 
should be no survivors and conduct histllities to this end 
would be contrary to all the principles of Islamic faith and 
48 
to all the foundations of Islamic legal system. 
(iii) UnneceRBarv Suff^ srinfi 
Also, General rules of Islam prohibited strictly the 
excessive killing even when it is authorised. The holy verse 
says "Nor take life - which Allah has made sacred - except 
for just cause. And if anyone is slain wrongfully, we have 
given his heir authority (to demand ^laas. or to forgive) but 
let him not exceed bounds in the matter of taking life; for 
49 
he is helped (by the law) In this regard, Abu Huraira 
reports the following incident about the Prophet when he 
dispatched Abu Huraira with a group of men to battle, he 
said to the group "If you come across so and so and eo and 
so, bui"n them both". But when he was preparing to leave, the 
Prophet said "I ordered you to bui-n those two, but God alone 
punishes with fire, so if you find them kill them." This 
change of mind on the part of the Prophet from burning to 
killing constitute a tradition of proscribing inflicting 
47. Weei-amantry, n.4, P. 138, 
48. Sultan, n.2, P.35, 
49. The Holy Qur'an. 17:33. 
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injury to the enemy with an unjustified pain and 
50 
suffering. Moreover, Prophet's saying that "fairness is 
51 
mandatory, if you kill do it properly" may be cited as a 
relevant provision in this regard. A learned commentator of 
the Holy Qur'an. Abdullah Yueuf Ali, in the commentary of a 
verse (59:5) writes: "the unnecessary cutting down of fruit 
trees and destruction of crops or any wanton destruction 
whatever in war is forbidden by the law and practice of 
52 
Islam". 
(iv) Dlstlnctlpn of Combatants and Non-combatantB 
According to Islamic humanitarian concept, it is a duty 
to distinguish between combatants and non combatants. 
Hostilities are to be conducted only between combatants. 
This is a binding legal rule of Islamic system. God says 
"fight those who fight you". In other words, acts of war may 
53 
be committed only by combatants. Muslim combatant has thus 
two fold obligation; to distinguish the combatant from non-
combatant and to direct his weapons to the former and to 
make a distinction between military and non military target 
54 
and confine hie attack on the former. The obligation of 
Muslim combatant to make the first distinction is supported 
50. Yamani, n.9, P.198. For this Tradition see also 
Maududi, n.10.P.225. 
51. Ibid. 
52. Abdullah Yusuf Ali, The Holv Qur'an (Text, Translation 
and Commentary) P.1443, 59:5. 
53. Sultan, n.2, P.37. 
54. Yamani, n.9. P. 199, 
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by a prophetic tr'adition according to which the Prophet eaw 
people gathering after one of his battlee and eent a man to 
find out the reason, who retui-ned and told the Prophet that 
a woman has been killed, whereupon the Prophet eaid "she 
certainly could not have been fighting". In another instance 
some Muslims acting like their enemies, killed a number of 
children. Angrily the Prophet said "Why is it that some 
people are so aggressive today as to kill progeny". These 
comments on the part of Prophet are a clear indication of 
the necessity of making distinction between combatant and 
non-combatant and constitute disapproval of random use of 
55 
weapons. Moreover, Islamic concept preeumes all objects to 
be civilian unless proved otherwise. As noted above, it 
must be remembered that all destruction is ugly and blame-
worthy and can be tolerated only in exceptional 
56 
circumstances. 
All objects of civilian character, i.e., civilian 
installations and places have also been guaranteed 
protection under the precept of Islamic law. Hence they must 
not be exposed to dangers associated with the military 
57 
operation. It is certainly in this sense that Caliph Abu 
Bakr's prohibition on cutting and burning of fruit trees and 
date palm should be Interpreted. 
55. Ibid. 
56. Sultan, n.2 P.38. 
57. El-Dakkak, n.25, P.113. 
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(v) Pftrfidv or Trf.acherv anrl Ruse 
The general principle of lelamic law with regard to 
perfidy is enshrined in the Qur"an itself. It stipulates "If 
thou fearest treachery from any group, throw back (their 
convenient) to them, (so as to be) on equal terms: for All 
58 
loveth not the treacherous," The historic precedent 
constituted by the wars of Islam provide eloquent testimony 
59 
to the practice against resorting to perfidy. The rules of 
Islamic law x-elating to fair treatment stipulate in effect, 
that if an enemy warrior or group of soldiers surrender, the 
Muslim must undertake if necessary, to guarantee the safety 
of those who have surrendered and consequently eschew the 
60 
resort to perfidy for the purpose of killing. 
As stated above that Islamic rule prohibits combatant 
from resorting to treachei-y in order to kill, injure or 
capture his enemy. But it has allowed ruse. The Prophet has 
described, war as a ruse. Under Islam therefore, an enemy may 
be killed in sui-prise. The Prophet used to send his agents 
to infiltrate the ranks of the enemy and to spread defeatism 
and rumours among the enemies in order to undermine their 
morale. It is reported th.at during the Battle of Trench (Al 
Khandaq). the Prophet, upon receiving request to assign him 
a task from a man called Nairn Ibn Masud who was a newly 
58. The Holy Qur^an, 8:58. 
59. El-Dakkak, n.25, P.107 
60. Ibid. 
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converted Muslim and whom people did not know having 
embraced lelam, answered him saying, "you are but one man if 
you stay with us, but go and dishearten the enemy if you 
61 
can, for ruse ie invaluable in war". Similarly there are a 
number of instances in the history of Islamic war where ruse 
has been resorted to by the leaders of Muslim army. 
When we look at the contemporary humanitarian law, it 
also allowed ruse but rejects treachery which it defines as 
"perfidy" as a means of warfare. 
Islam in no case permits treachei-y. Prophet once said 
62 
"He who cheats is not one of us". There are numerous other 
(many more) prophetic sayings on the basis of which 
treachery or other act of this kind is declared the greatest 
63 
6in In Islam. Anas Bin Malik reports that Prophet used to 
64 
desist from attacking in the night. This may be cited as a 
provision against ti^ eacherous method of military compaign 
and expedition. 
(vi) St'^ rvation 
An impressive Illustration of the humane treatment 
imposed by the Islamic notion is the obligation to refrain 
from causing unnecessary suffering to non-combatants or 
civilian population. It was reported that during the siege 
of Makkah the Muslim army laid a ban on its being 
61. Yamani, n.9, P.201. 
62. Cited in Yamani, Ibid P.202. 
63. Maududi, n.lO, P.233. 
64. Ibid, P.224. 
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provifjioned with grain. Upon receiving this information, the 
65 
benevolent Prophet immediately order-ed lifting the ban. 
(vii) Haturai Environment 
Time and again the Islamic literature relating to the 
rules of war expresses concern for the preservation of 
natural vegetation, crops and livestock. The Qur'an itself 
condemns the man who because of hie arrogance causes 
unnecesfjary and indiscriminate destruction, in the following 
way "when he turns his back, his aim every where is to 
spread mischief through the earth and destroy crops and 
66 
cattle, Bnt Allah Loveth not mischief". More so the 
insti'uction of Abu Bakr to Osman expi-essly states, after 
forbidding the killing of women, children, the aged, do not 
hew down a date palm nor burn it, do not cut down a fruit 
tree, do not slaughter goat or cow or camel except for 
67 
food, 
Law of war as enunciated by an Islamic jurist Malik in 
Muwatta forbids the slaying of flock and destruction of 
behives. Shafel was of the view that animals were to be 
68 
destroyed only if they would strengthen the enemy. 
Similarly Al-Awsai states "It is unlawful for Muslim to 
perform an act of destruction in enemy territory, for that 
Is corruption and God Loveth not corruption". This applies 
65. Mahamassani, n.l, PP.303-304. 
66. The Floiy QHTIML, 2:205. 
67. Weeramantry, n.4, P.137, 
68. Ibid, Also see Khaduri, n.l3, P.103 
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to enemy property such as cattle, trees, inhabited dwellings 
69 
and places of worship. Thus majority of jurists are of the 
opinion that indiscriminate destruction is outlawed in 
Islam. 
Even Apostle of God was reported to have prohibited 
70 
hamstringing of horses in the land of enemy. 
Idea of Protection Q£ Persons 
The Islamic concept provides special protection for 
certain categories of civilians. Among them, children, 
women, elederly, the sick and monks find special mention. 
All the instructions given by God's Messenger and Caliphs 
for the purpose of war are an explicit provision in this 
regard. They have stated that such persons should be 
specifically protected against all hostile acts. 
The underlying idea behind this provision is that the 
enemy non-combatant who do not take part in hostilities and 
who are unable to d€> so, should be kept outside the effect 
of war. 
Jurists differed on many details concerning such 
exempted persons but the majority agreed to include the 
71 
following, 
1, Children under age and women. The age of children is 
69. Ameur Zemmall, "Imam Al-Awsal and his humanitarian 
ideas" International Review of the Red Cross. (March/ 
April, 1990), FF.121-22. 
70. Khaduri, n.39, F.190. 
71. Mahamassanl, n.l, F.301. 
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generally fixed at pubei-ty or at 15 yeare, But a woman 
forfeits her rights if ehe ie the Queen of the enemy State, 
2. The vei-y old, blind, crippled, disabled and sick 
persons as well as lunatics and idiots. 
3, Honks and hei-ifiits who retire to a life of solitude in 
monasteries or cloister and other priests who do not 
associate with other people. 
Al-Awasi, besides euch persons as old people, hermit, 
children and women, favours the protection of labours, 
72 
peasants and shephered also. The majority of the opinions 
is based on the tradition of Prophet and on the practice of 
his companions and successors. The Prophet is reported to 
have said "Do not kill a very old man nor a child nor a 
women". Caliph Abu Bakr confirmed this injunction together 
with that concerning monks and priest in a famous order to 
73 
Yazid Abu Sufian. 
According to an Islamic scholar of this century, Dr. 
Hamidullah, slaves and servants are included in addition to 
minors and women, who might accompany their masters in war 
but do not take part in the actual fighting as persons 
entitled to protection. He exempts merchants, contractors 
74 
etc, on the same ground. 
72. Zaroroall, n,B9, PP,119-20. 
73. Mahamassani, n.l, P.302. 
74. S.K. Malik, The Quranic Concept of War (Delhi, 1986) 
PP.47-48. 
87 
Exemption to some categories of such person may also be 
granted on the basis of following verses : 
It is no fault in the blind nor in one born lame, 
75 
nor in one afflicted with illness.... 
No blame is there on the blind, nor there blame 
on the lame, nor on one ill (if he joins not the 
war): But he that obeys Allah and His Messenger --
(Allah) will admit him to Garden beneath which 
rivers flow; And he who turns back (Allah) will 
76 
punish him with a grievous penalty. 
Nor (is there blame) on those who came to Thee to 
be provided with mounts, and when Thou Saidst, I 
can find no mounts for you,; they turned back, 
their eyes streaming with tears of grief that they 
had no resources where with to provide the 
77 
expenses. 
It appears from the study of these verses that such 
disabled persons are exempted from taking part in holy war. 
It is therefore, reasonable to assume that such categories 
of persons are to be kept immune from the effect of 
hostilities also. 
On the basis of this assumption, last of the above 
three verses may add a new category to the class of exempted 
persons. This may be a category of poor unable to move due 
to Jiunger or shortage of food etc. 
Treatmeflt Q£ Frlsgnera o£ War 
The divine book of Islam and the prophetic traditions 
lay down a number of principles regarding the treatment of 
75. The Holy Quran, 24:61. 
76. Ibid, 48:17. 
77. Ibid, 9:92. 
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enemy pei-sons taken as prieonere in war. There are at least 
two Quranic injunctions dealing with prisoners of war. They 
run as follows 
(1) "It Is not fitting for a prophet that he should have 
prisoners of war until he hath thoroughly subdued the land 
78 
(he slaughters in the land)". (2)"Therefore, when ye meet 
the unbelievers (in fight), smite at their necks: At length, 
when ye have thoroughly subdued them, Bind a bond firmly (on 
them); thereafter (is the time for) either generosity or 
79 
ransom: until the war lays down its burden". 
Illustrating the second verse, a writer on the subject 
explains that the God orders the Muslims to fight until they 
subdue the unbeliever enemy and achieve victory over them, 
then God asks to bind them fast and take them prisoners. 
Once the enemy is in captivity, the fighting ends and there 
only remains one alterantive to free the captives out of 
80 
generosity or for a ransom. 
From the interpretation of afore-mentioned verse, 
majority of the Jurists derive that under the Islamic rule 
the order to fight has for its object the capture of the 
enemy. The option thereafter is left to the Imam, the chief 
of State. Consequently, the prisoners of war ai-e in the 
custody of iBiMi who is responsible for their safety until he 
78. The Holy gur'an, 8:67. 
79. Ibid 47:4. 
80. Yamani, n.9, P.209. 
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81 
decides their fate. Imam is advised by the jurists to 
follow one of four courses. He can either order his killing 
or enslaving or he can free hiro on ransom or out of 
generosity without any harm taking the public interest into 
consideration. Jurists have some reservation in case of 
death penalty and have varying views on the killings of 
82 
captives. 
Moreover, with the disappearance of its causes in 
present day situation, slavery is no longer valid according 
to Islamic doctrine as an option in dealing with prisoners 
83 
of war. Although the killing has been allowed but it has 
to be carried out with certain conditions. Abu Yusuf, a 
leading Hanafi Jurist and the judge during Caliph Haroon Al 
Rashid, states that if combatant is in custody and thus 
cannot harm Muslim, then he cannot be blamed for hie action 
84 
in war unlefje he had coirimitted a crime before . 
But so far as the captivity ie concerned, the holy 
Our"an in fact urges a good treatment of captive persons as 
one of its verses says "And they feed, for the love of 
85 
Allah, the indigent, the orphan and the captive". 
Similarly, Prophet has also showed concern for enemy 
captives by recommending fair treatment and asking for their 
81. Ibid. 
82. Khaduri, n.l3, PP.126-127. 
83. Yamani, n.9, P.213: Also see Mahamassani, n.l, P. 307 
84. Cited in Yamani, n.9, P.212. 
85. The Holy Qur'an, 76:8. 
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86 
decent clothing. Even the judge of the Capliph Haroon Al 
Rashid and Caliph Al Mehdi recommended that prisoners be 
treated well and are to be given food and clothing at the 
87 
expense of the State. It can be noted that Salahuddin 
Ayyubi, a renowned Islamic crusader, set free a large number 
of crusaders when he did not have enough provision to feed 
88 
them, 
Moreover, Islam is basically opposed to the idea of 
inflicting inhuman and degrading treatment to any person. 
Its general precepts upholding dignity and integrity of 
human person provides ample prohibition of inhuman behaviour 
with captive enemy. 
Besides, Islamic practice Indicates that it allowed the 
representative of enemy to visit places where prisoners are 
kept so that they may count them and make sure that their 
number is correct. It also indicates that it is necessary to 
protect the means by which prisoners are transported so as 
to reassure their safety during transportation and 
89 
thereafter. Moreover, Islamic scholars are unanimous in 
stating that it is not permissible to separate from mother a 
child who has not changed his teeth or is not yet seven 
years old. A prisoner is also entitled to correspond with 
90 
his family if he wishefj to do eo. 
86. Mahmaeeani, n.l, P.108. 
87. Yamani, n.9, P.213. 
88. Ibid, P.214. 
89. Ibid, PP.210-11. 
90. Ibid, P.214. 
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Prieonere cannot eiiriply be killed. On the contrary they 
mu6t be mercifully treated. At the battle of Eadx the 
Prophet ordered "take heed of the recommendation of the 
prisoners fairly". Prisoners must be fed as provided by the 
Quranic injunction. Caliph Abu Bakr, the Prophet's immediate 
successor demanded from his victorious soldier. in a 
proclamation to them that prisoners of war be treated with 
91 
pity. 
Tradition of the Prophet also indicate that he sometime 
freed prisoners gratituously and sometime on terms such as 
they should teach Muslim boys reading and writing or pay a 
ransom. There is no verse in the Qur'an directly permitting 
92 
enslavement. 
Discriminatory treatment of prisoners is also not 
permissible for any reason whatsoever. Islamic theory 
however, favours that the amenities be commensurate with the 
status of the captive as long as the minimum of humanitarian 
93 
consideration is assured. 
Woman and child captives are not be killed if they are 
found guilty of crime. If any enemy captive embraces Islam, 
there is no question of his being killed or ransomed or 
94 
enslaved. In the battle of Hunain Muslims had captured 
a large number of prisoners. All of them were repatriated on 
91. Weeramantry, n.4, P.135 
92. Ibid, P.136. 
93. Yaraani, n.g. , P.214. 
94. Mahamassani, n.l, P.306, 
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payment of raneoiri. The ransom for some of them who were too 
95 
poor to pay it was paid personally by the Prophet, 
Spies and Mercenaries 
Under Islam whenever anybody is suspected of having 
committed espionage is arrested. The penalty to which he is 
exposed differ according to his age, religion and the 
circumstances of his confession. In any event, under the 
Islamic concept no spy is entitled to the treatment accorded 
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to the prisoners of war. 
It goes without saying that Islam does not recognise 
the notion of mercenaries, a repugnant one which is totally 
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rejected whatever the circumstances. 
Hors De Combat 
Like modern rule as stated in earlier chapter, the 
Islamic principle also upholds that if an enemy personnel 
once placed hors de combat as a result of capture or 
surrender, he is declared exempted from hostile attack and 
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molestation. 
Prophet is also reported to have instructed to all its 
followers at the time of the conquest of Makkah that no one 
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should attack a wounded and fleeing enemy. 
95. Malik, n.74, P,48. 
96. Sultan, n,2, P,36, 
97. Ibid, P.345. 
98. Ibid. 
99. Maududi, n.lO, P.223. 
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Frotection of PlaQes of Worship 
The golderi rule in this connection liefj in the Quranic 
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verse which is quoted hereunder 
And had it not been for God's repelling some men 
by means of others, cloisters, Churches, 
Oratiories and Mosques wherein God's name is oft 
repeated, would have been demolished. 
The above quoted verse makes clear provision foi" an 
Islamic rule that Mosques as well as non-Muslim places of 
worship should be granted immunity from the effect of 
hostilities, hence they cannot be attacked or damaged. 
Ccnclusion 
From what we have discussed so far, It can be deduced 
that there Is no dearth of humanitarian principles in 
Islamic legal system to deal with situations arising out of 
war and armed conflicts. It is now clear that Islam presents 
a set of rules which also alms at achieving its war 
objective with least deaths and destruction. These rules can 
be parallel to those of Western humanitarian law for both of 
them have the same objective of reducing human sufferings 
and pains. Some of modern problems not finding mention in 
the Islamic precepts can be Incorporated in Islamic legal 
rules. As stated in the beginning, the nature of Islamic law 
is such that it makes allowance for the adoption of new 
rules in this matter and can thus be updated. 
100. The Holy Ouiiail, 22:40. 
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A comparison of iBlamic concept with that of the modern 
international humanitarian law, revealfj that both the 
6ye;temB of law urge for compaeeion and advocate restraint to 
be exercised by the belligerent partiefj to a conflict, 
However, under Islamic law compliance with it becomes a 
matter of faith and hence cannot be overlooked by the 
believers, whereas Western humanitarian law lacks effective 
mechanism to secure its implementation. 
While present day humanitarian law was adopted in 20th 
Centui'y, Islamic jurists had discussed this subject much 
earlier in seventh and eighth century under the name of 
Sizar. This also disproves the popular belief that juridical 
deliberation on the problems of war was absent before the 
initiative of Henry Dunant -- a man regarded as the leading 
spirit of modern humanitarian law movement. 
CHAPTER - IV 
ASSESSMENT AND CONCLUSIONS 
War is coneidered as an inevitable phenomenon in the 
lives of men. It is chai-acteriaed by violence, bloodshed and 
other brutal and anti-social activities which put humanity 
at stake. It has therefore been sought to be regulated so as 
to minimise its effect on mankind. As the refuge of 
suffering men and women affected by war, the present day 
international humanitarian law aims to mitigate feeling of 
distress and woe inflicted ae a result of such hostilities. 
Efforts to reduce brutality and mitigate human 
suffering has, however, a long histoi-y. The identifiable 
features of present day intei^national humanitarian law can 
be traced back to early history of various human 
civilisations in different parts of the world. Be it the 
examples of king cypi^ ue who commanded his troops to treat 
vanquished people humanely, or be it the examples of "Sima 
Code" in China and "Code of Manu" in India, which laid 
emphasis on the protection of civilians, kindly treatment of 
wounded, sick and disabled and prisoners of war. 
Humanitarian tradition further progressed with the idea of 
chivalry and teachings of some religions. Political thought 
of St. Augustine and Thomas Acquinas considerably shaped the 
Christian humanitarian tradition. But these examples of 
ancient and medieval periods can hardly be called as 
representing international law, which was at a very 
rudimentary stage then. They represented only an ideal and 
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were demonetrated at the level of thinking alone. They 
lacked binding character of application in inter-state 
relatione. However, it was Hugo Grotius's epochal work 
TerriPeramenta Be 11 i. published in 1625 as part of his book on 
"law of war and Peace" which marked a turning point in the 
history of laws of war and gave new dimension to it. For the 
first time it made contemporary inter-state relations the 
subject of a scientific/systematic study. Infact, it 
provided the basis of much of 17th and 18th century 
customary rules of war. Later, Jean Jaques Rousseau's 
philosphy of rationalism and common sense added a new 
impetus to the idea of exercising restraint in armed 
conflicts, 
However, second half of the 19th century saw great 
strides in the efforts aiming to reduce brulality in 
warfare. In 1863, during the American civil war, president 
Abraham Licoln's "Army order No 100" also known as the 
"Instruction for the Government of Armies in Field", greatly 
influenced subsequent development in the law of war. At the 
same time, on the personal Initiative of Henry Dunant, a 
great philanthropist of swltserland, the first of great 
Geneva Convention was concluded in 1864, to protect wounded 
in war. Then, following an abortive International conference 
on the law of war at Brussels in 1874, two great conferences 
were held at the Hague in 1899 and 1907, which codified in 
various Conventions much of the existing customary law of 
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wai: and iriade a further eignif leant addition to rules 
govei-ning warfare. These Hague Convent lone together with 
Geneva Conventions of 1949 and their 1977 Protocols 
constitute the existing corpus of international humanitarian 
law. 
Following the St. Petersburg Declaration in 1868, a 
series of treaties that were concluded banned the use of 
particular weapons in war. The Geneva Gas Protocol of 1925 
prohibited the use of asphyxiating, poisonous or other gases 
to prevent bacteriological methods of warfare. 
The horryfying experiences of first World War 
strengthened world's desire for a strict international 
legislation to curb atrocious and inhuman methods of 
warfare. Thus the Geneva Convention which was updated to 
maritime warfare at the Hague conference of 1907, was 
revised in its general parts in 1906 and again in 1929, when 
a special Convention on Prisoners of War was drawn up in 
Geneva, The Geneva Convention of 1929 made a further 
Improvement by Incoi'poratlng some new rules, avoiding some 
of the weaknesses of earlier legislation particularly 
regarding "General participation clause" or "Si omnes" 
clause, which was one of the stumbling blocks of 1906 Geneva 
and 1907 Hague Conventions, 
During the period in between the first and second World 
Wars, the development of humanitarian law was confined to 
the two Geneva Conventions of 1929, Geneva Gas Protocol of 
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1925 and to the London Naval Agreement of 1936, During the 
fjame period, the Treaty of Washington of 1922 and Hague 
Draft of Air Rules of 1923 were attempted but they were 
never ratified and therefore failed to cortie into legal 
effect. But when eecond World War broke out, the fire.t 
reeponee to the inhumanity and war crimes committed during 
the War led to the adoption of Genocide Convention on 9 
December 1948 by the United Nations, The second response, 
which was historic and important, was the adoption of four 
Geneva Conventions on 12 August 1949, These four Conventions 
relate respectively to the sick, wounded of armed forces in 
the field, to the wounded, sick and shipwrecked armed forces 
at sea, to the prisoners of war and to civilians in war. 
Geneva Conventiions of 1949 were further supplemented 
by two additional Prolocols of 1977 when it was felt the 
need to have more stringent rules in the wake of scientific 
and technological advancement in weaponry that have been 
taking place in post-1949 period, Geneva Conventions of 1949 
together with two additional Protocols of 1977 constitute 
the most advanced stage in the long history of development 
of international humanitarian law. 
The four Geneva Conventions of 1949 and the two 
additional Protocols of 1977 have been framed to protect all 
vulnerable persons in war. These instruments of 
inter-national law try to establish an elaborate network 
designed for the protection and good treatment of all those 
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who for one x"eafJori or another loFje their capacity to 
continue hostitilities. The idea underlying these 
Conventione ie to guarantee protection and civilized 
behaviour for all such pereone who generally fall victiinfj to 
the active hoetilitiee between partiee to an armed conflict. 
These victims may be categorised as the wounded, sick and 
shipwrecked members of armed forces, Prisoners of war and 
civilians. 
The first two Geneva Conventions are devoted to the 
protection of wounded, sick and shipwrecked persons in armed 
forces both in the land and at sea. Wounded, sick and 
shipwrecked persons are not necessarily the same as persons 
hors de cojnbat who give up themselves at the mercy of their 
enemy. Wounded and sick are those who because of trauma, 
disease or other physical or mental disability are in need 
of medical care and who refrain from any act of hostility. 
Refraining from hostile act is also a precondition for sick 
wounded members of naval armed forces who find themselves in 
perilous situation at sea or in any other waters, if they 
are to be treated on humanitarian ground. 
Persons hors de combat and those who no longer take a 
direct part in hostilities are therefore entitled to respect 
for their lives and their moral and physical integrity. They 
shall in all circumstances, be protected and treated 
humanely without any adverse distinction on the grounds of 
religion, race, sex', political opinion and nationality etc. 
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The wounded and sick have to be collected and cared for 
by the party to the conflict which finds them under its 
authority. Protection is granted to all personnel, 
establishments, transports and equipments entrusted to 
extend medical assistance and relief. The emblem of the Ped 
Cross or Red Crescent is the symbol of such protection and 
must be respected. In all circumstances, the wounded and 
sick shall receive to the fullest possible extent and least 
possible delay, the medical care and attention required by 
their condition. 
Likewise Prisoners of War (POVfe) have been offered 
piolecticii against ail mliuraan and degrading treatments. The 
general principle governing their status is that any member 
of armed forces of a party to a conflict Is a combatant and 
any combatant captured by the adverse party is a FOW. To be 
entitled to this status however, the armed forces of a party 
to a conflict must be organised and placed under a command 
responsible to that party for the conduct of its 
subordinates, even If that party is represented by a 
government or other authority not recognised by the adverse 
party. In addition, these armed forces must be subject to an 
internal disciplinary system which, inter alia, enforces 
compliance with rules of international law applicable in 
armed conflicts. In pai-ticular this compliance requires 
combatant to distinguish themselves from civilians by 
wearing a uniform or with other distinctive sign visible and 
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recognieable at a dietance, while they are engaged in an 
attack or in military operation in the preparation of an 
attack. Violation by a combatant of these rules applicable 
in an ai-med conflict is punishable but if this combatant 
carries his arms openly during the military engagement, he 
is not deprived of his right to the status of POW in case of 
capture. If the party to which these armed forces belong 
deliberately refuses to enforce compliance with these rules 
it can result in all members of these forces loosing their 
status of POW, 
By virtue of provisions of Geveva Cojivention III and 
part III of protocol I, FOWs are guaranteed with all good 
and humane treatment and protected from all adverse effects. 
The status and treatments of FOWs are extended to various 
categories of persons who are not even combatant as such 
Spies and mercenary are however, not entitled to FOW statue. 
The fundamental rules governing Civilian Convention 
(IVth Convention) obliges parties to the cenflict to 
distinguish at all times between the civilian population and 
combatants as well as between civilian property and military 
objectives and to direct their operation only against 
military objectives. Civilians Convention refers to two 
categories of civilians. One, designated "protected 
persons", consists of persons who find themselves, in the 
events of a conflict or occupation, in the bands of a party 
to the conflict or Occupying Power of which they are not 
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nationale. This however, excludes nationals of some States. 
The second categoi-y, which also includes the first coTfiprises 
the entire population of countries in conflict, regardless 
of nationality, race, religion, political opinion etc. 
Article 27 of the Convention provides general safeguards for 
"protected persons". Their persons, honour, family rights, 
religious conviction and custom should be respected. They 
have to be humanely treated and protected against violence, 
threats, insults and public curiosity. 
The protection regime under Civilian Convention is 
further strengthened and widened by the additional rules of 
Protocol I (Pai-t IV). It covers both civilian individual and 
civilian population as distinct from military forces and 
military objectives. Thus, according to Protocol I any 
person not belonging to the armed forces is considered as a 
civilian and the same applies in case of doubt as to his 
status. 
Prohibition of attacks on civilian persons and civilian 
property includes all acts of violence whether committed in 
offence or defence. Attacks or threats of attacks intended 
to terrorise the civilian population are also prohibited. 
The prohibition also includes attacks launched 
Indiecrlmlnately i.e. attacks which are not directed or 
which cannot be directed because of the methods or means of 
combat employed, at a military objective. Also considered ae 
Indiscriminate are attacks which treat as a single military 
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objective, a number of clearly separated and distinct 
militai*y objective located in town, village or other area 
containing a similar concentration of civilians or civilian 
propei'ty. The same applies to attacks which cause incidental 
civilian losses and damage excessive in relation to the 
concrete and dii~ect military advantage anticipated. 
It is also forbidden to starve civilian population. 
Objects indispensable to the survival of civilian population 
such as food stuff, agricultural areas, crops, livestock, 
drinking water installations and supplies and irrigation 
works must neither be attacked, destroyed, removed nor 
rendered useless. The environment itself must be protected 
against "wide spread, long term and severe damage". Methods 
or means likely to cause such damage and thereby jeopardise 
the health or surrival of civilian population are forbidden. 
Historical monuments, works of art or places of worship 
which constitute the spiritual heritage of peoples must not 
be the object of any act of hostility, nor be used in 
support of militry efforts. Likewise dams, dykes, power 
generating stations which contain forces to the detriment of 
civilian population cannot be attacked. 
It is also provided that either before or after the 
outbreak of hostilities, hospitals and safety aonee and 
localities may be established so as to protect wounded, 
sick, and old, aged persons, children under the age of 
fifteen, expectant mothers, and mothers of children under 
the age of eeven. Women and children have been declared as 
the object of special respect and given preferential 
treatments particularly in matters of judicial proceedings 
and also they must be protected against any form of indecent 
assault. 
Protocol I considerably extends the scope for 
undertaking relief operation for the civilian population. 
To serve as deterrent, each of the four Conventions has 
identified a number of acts which if perpetrated would 
constitute the "grave breaches". 
But all the rules emanating from the four Conventions 
would have no meaning, had the framers of these Conventions 
not turned to the question of their application. Geneva law 
has, therefore, Introduced a number of mechanisms to secure 
the compliance of its rules by the parties to a conflict. 
Incorporation of the principle of Fact Sunt Servanda, 
provisions of "Protecting Powers", recognition of the role 
of humanitarian organisation like International Committee of 
the Red Cross (ICRC), International Fact Finding Commission 
(IFFC) and system of penal repression of "grave breaches" 
are some of the devices intended to regulate the 
implementation of international humanitarian law. Signatory 
State's obligation to disseminate the knowledge of this law 
both among civilian population and armed forces is another 
important provision to restore the observance of 
humanitarian law of armed conflict. 
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However, it should be i-ecogniaed that the 
impleifientation mechanifjiri provided in the Convention is 
admittedly weak and wae left to the individual States to act 
in "good faith" principle of international law. No inter-
governmental permanent machinery ie created to eupervise the 
compliance of Geneva obligations. Moreover, no international 
penal court or tribunal has been provided for to try and 
punish the persons who have committed "grave breaches" or 
war crimes. 
As human experience has proved that wars are 
inevitable, Islam being a realistic religion does not forbid 
going to war but provides for it though with reluctance and 
only when it becomes unavoidable for sublime purpose and in 
the greater interest of good and welfare of mankind Itself. 
Thus, from the study of lelamlc theory and practices it 
becomes clear that Islam establishes a set of comprehensive 
guidelines for its soldiers to follow while dealing with 
tlieir enemies in war. 
Transgression of limits against which the Muslims have 
been cautioned in the verse of the Holy Quran (2:190) refers 
to the Islamic laws governing war. A number of other holy 
injunctions of the Qur"an and prophetic traditions make 
clear cut provisions of Islamic rules in this connection. 
Islam infact places a high value on human lives. It always 
cautions Muslim against any inhumane and barbaric methods of 
warfare and reminds them of their obligation to establish 
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peace and juctice. Therefore, a number of acte asBociated 
with wai" are declared illegal in the Islamic precepts. Among 
fjuch acts are included cruel ways of killing, killing of 
non-combatants, killing of Prisoners of War, mutilation of 
human beings and beasts, unnecessary destruction of harvest 
and cutting of trees, adulti*y and fornication with captive 
women, massacre in vanquished territoi'y, the use of poisoned 
weapons etc. In addition to these pi-ohibited acts, Islam 
urges protection and good treatment of POWs, women, 
childi-en, disabled, blind, sick, very old, infirm, and 
monks, priest etc. 
Besides, according to Islam bloodshed 1B permissible 
only in actual theatre of war. When one considers the 
important consequences of these rules, one can easily 
understand that Islam wants to limit the effects of war to 
the possible extent. 
It is to be noted here that these Islamic rules 
governing warfare cover all forms of armed conflicts and 
wars. Unlike modern concept of international humanitarian 
law,Islamic theory draws no distinction between various 
forms of armed conflicts, such as internal armed conflict or 
civil war or international armed conflict. Under Islam, 
whether war is waged against apostates, schismatics or 
rebels, tlie rules govei'ning it remain the same because they 
are laid down by the same divine authority. The same applies 
to struggles against colonial domination, foreign occupation 
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etc, according to the Islamic concept. 
An analysis of Islamic traditions governing the conduct 
of war, therefore, reveals that Islam provides a special 
framework of laws to deal with the situation emerging from 
the outbreak of hostilities. It is so meticulously laid down 
that all fundamental rules of present day international 
humanitarian law can fall within its ambit- Thus the rules 
enunciated under Islamic precepts and those laid down in 
modern humanitarian law can be compared in their contents 
and objectives. Most of the provisions of part III and IV of 
the first additional Protocol of 1977 can be seen on careful 
examination to fall within the Islamic concept of 
humanitarian law. They are, however, not exactly the same in 
matter of details. This is so because when Islam came, 
notions of warfare which exist today, were not known to the 
people of that time. They depended for most of their battles 
on conventional means of warfare. Their Weapons of warfare 
fundamentally lacked technology and sophistication of modern 
age. Most of the rules of modern humanitarian law are 
drafted keeping in view the contemporary relating to notions 
of life and society. Such notions were therefore, 
unthinkable for the early Muelime. 
Islamic laws of war, however, failed to project itself 
in modern times as the leading and well established corpus 
of humanitarian law. At least three factors seem to have 
been responsible for the Islamic laws going into oblivion. 
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First, after the 12th century A.D,, there was decline of 
Islamic civilization. Christianity became a dominant force 
which later adopted a policy of indoctrination against Islam 
and presented its valuable contribution to the society in a 
distorted form. Second, the process of i,1tihad (deductive 
reasoning) which was a progressive element of Islamic 
jurisprudence was virtually abandoned after the unfortunate 
decision of the then UmmaJl to declare the closure of the 
gates of i,itihad. Third reason behind the stagnation of 
Islamic law might have been that most of the Islamic States 
later came under the colonial rule or domination, which 
infact prevented the Islamic legal system from further 
evolution or perfection. 
However, given the criteria of time and environment, 
iRlamlc laws of war were much comprehensive and meticulous. 
It brought about a revolution of humanitarianlsm in the 
system of warfare. Islam gave law of war at a time when the 
world knew no law of warfare and barbarity was the normal 
practice. Islam not only made war a subject of strict 
regulation but it also gave a practical shape to the rules 
governing warfare. If seen retrospectively, rules enshrined 
under Islamic principles were much ahead of their time. 
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